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The clause in the condition of a bond given by an administrator with the will 


annexed, which provides that the obligor shall well and truly deliver and 
pay over all the rest and tesitiue ef the effects and credits which shall be found 
due on his account at the close of his administration “ unto such person or 
persons respectively as the same shall be due unto, rursuant to the true 
intent and meaning of the acts of the General {ssembly in such cases made 
and provided,” is broken both in letter and in spirit by a refusal or neglect of 
the administrator with the will annexed to pay legacies. 
The case of Washington v. Hunt, 1 Dev. 475, approved. 


Tars was an action of pep, upoti the bond executed by 
the defendants upon the appointment of the defendants, Dee. 1833. 
Sally Peoples and Reuben Folger, administrators with tie 
will annexed of Harbert Peoples, The breach assigned 
was the non-payment of a legacy to the relator. The de- 
fendants pleaded conditions performed and not broken. 

Upon reading the bond on the trial, which took place at 
Guilford on the last circuit, before his Honor Judge Pearson, 
the condifions were as follows: 

“The condition of the above obligation is such that if 
the above bounden Sally Peoples and Reuben Folger admin- 
istrators, with the will annexed of all and singular the goods 
and chattels, rights and credits of Harbert Peoples deceased, 
do make or cause to be made a true and perfect inventory 
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of all and singular the goods and chattels, rights and credits 
of the said deceased, which have or shall come to the hands, 
possession or knowledge of the said Sally Peoples and 
Reuben Folger, or into the hands and possession of any person 
or persons for them, and the same so made do exhibit or cause 
to be exhibited to the county court, where orders for ad- 
ministration passed within ninety days after the date of these 
presents; and the same goods, chattels and credits, and all 
other the goods, chattels and credits of the said deceased at 


the time of his death, or which at any time after shall come 
to the hands or possession of the said Sally Peoples and 


Reuben Folger, or into the hands or possession of any other 
person or persons for them, do well and truly administer 
according to law ; and further do make or cause to be made 
a true and just account of their said administration, within 
two years after the date of these presents; and all the rest 
and residue of the said goods, chattels and credits which 
shall be found remaining upon the said administrators’ ac- 
count, the same being first examined and allowed by the 
County Court, shall deliver and pay to such person or persons 
respectively as the same shall be due unto, pursuant to the 
true intent and meaning of the acts of the General Assembly 
in such cases made and provided. And it appears to us 
that a last will and testament was made by the deceased, 
and the executor or executors therein named, did exhibit 
the same into court, making request to have it allowed and 
approved accordingly ; but renouncing the right of execu- 
torship, administration with the will annexed is granted to 
Sally Peoples and Reuben Folger above named, approbation 
of such testament being first had and made in the said Court, 
then this obligation to be void and of none effect, or else to 
remain in full force and virtue.” 

His Honor being of opinion that the conditions of the 
bond did not provide for the payment of legacies, the plain- 
tiff submitted a judgment of non-suit and appealed. 

No counsel appeared for the plaintiff in this Court. 

W. A. Graham, J. T. Morehead and Mendenhall, for 
the defendants. 


Gaston, Judge. This case does not raise the question 
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whether the bond on which the action was brought could be Dec. 1838. 
put in suit at the instance of a legatee before the assent of Prorits 
the administrators with the will annexed to the legacy or a p,?..., 
decree therefor in a proper Court. On that question there- & Foicsa. 
fore we forbear from expressing an opinion. The only 
point presented for our determination is whether the condi- 
tion of this bond be sufficiently explicit to embrace within 
it the duty of accounting to the legatees of the testator. 

We admit that where there is an ambiguity in the con- 
dition of an obligation which cannot otherwise be removed, 
the law adopts the construction which is the more favorable 
to the obligor, but it is beyond question, that no formal or 
technical words are essential to the constitution of a condi- 
tion, and that any set of words from which it can be satis- where 
factorily collected that it was the intention of the obligor to there is an 


rbigui 
bind himself to the performance of a duty will be sufficient in the con- 
to make the performance of that duty a part of the condition sbligation, 
of his obligation. oe 
The obligation before us is made payable to the chair- — oe 


man of the County Court of Guilford. The condition states jaw adopts 
as facts, that the last will and testament of Harbert Peoples the con- 


truct 
had been duly proved in that Court; that the executors mich 
therein named had refused the office, .and that upon such re- podna o 


fusal administration with the said will annexed, had been any = 


committed to the two first named obligors, Sally Peoples 20 formal 


and Reuben Folger. It is true that this recital is found in cal words 
essen- 


the latter instead of the preliminary part of the condition, fi) {> the 
where it would have been more appropriately introduced ; constitu 
but it is not the less on that account a recital, explanatory condition, 


of the purposes of the instrument. The condition then un- 220." 


dertakes to set forth the means by which the obligation ex- words 


ecuted under these circumstances shall be discharged. It which it 
provides that if the persons to whom the administration with Sfactoniy 


lected 
the will annexed has been thus committed, shall within ninety (PPC 


days after the date of the bond, return a full inventory of all tho intea- 
the effects and credits of the deceased ; shall well and truly obligor to 


and according to law, administer all the effects and credits "4 | him- 


of the deceased which shall come into their possession ; —- 


fa 
shall at the end of two years, cause a true account to be ex- duty, will 


hibited of their administration; and all the rest and residue - 4 
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Dec. 1838. 0f the said effects and credits which shall be found due on 
‘Peorces Such account, shall deliver and pay over unto such person or 
Pe srs Persons respectively as the same shall be due unto, pursuant 
& Fo.cex.to the true intent and meaning of the several acts of the 
make the General Assembly in such cases made and provided ; then 


ce at the said obligation shall be void, but otherwise in full force 


ance of 
that duty, and virtue, 


the’ eondi- There can be little doubt but that it was the intention of 
py the parties to this instrument, the Court acting through their 
chairman on the one side, and the obligors on the other, to 
secure by it the performance of all those duties which ought 
to have been secured by an obligation from administrators 
with the will annexed. There is as little doubt but that it 
was the duty of the Court to require, and of such adminis. 
trators to execute an obligation that should secure a faithful 
administration of the assets for the benefit of the legatees, 
The Statute 21, Hen. 8, ch. 5., requires that if any person 
shall die intestate, or the executors shall refuse to prove the 
testament, the ordinary shall grant administration to the 
widow or next of kin or both by discretion of the ordinary, 
taking security for a true administration ; and it cannot be 
questioned, but that a true administration by an executor or 
his substitute the administrator with the will annexed, com- 
prehends the payment of legacies so far as his assets will 
permit. The executor indeed is not ordinarily required to 
give security for that purpose, because he is selected by the 
testator himself, and the testator not having required surety 
of him to pay the legacies, it was thought unfit that legatees 
who claim through the bounty of the testator should have the 
right to demand it; but the administrator with the will an- 
nexed is selected by the Court ; the deceased had no hand 
in his appointment ; the legatees do not claim against him as 
an agent appointed by the testator, but one appointed by the 
Court, and therefore it was made the duty of the Court to 
require surety from such officer for a faithful discharge of his 
duties. (See Washington v. Hunt, 1 Dev. 479.) This pro- 
vision of the Statute of the 21st Hen. 8, is accordingly incor- 
porated substantially in the late Revised Statutes, vol. 1, ch. 
46. It remains then to be seen whether this intention of the 
parties to this instrument has been so defectively expressed 
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that the duty of paying legacies is not embraced within the Drc. 1338. 


fair import of its terms. Decsete 
The difficulty is understood to lie in the last stipulation of ,.”. . 
the condition for delivering and paying to such persons re- & Fo.csr. 
spectively as the same shall be due unto, “pursuant to the 
true intent and meaning of the several acts of the General 
Assembly in such cases made and provided.” It is supposed 
that “these persons” do not include legatees, because they 
claim from the will of the deceased, and not under any act 
of the General Assembly. But in our opinion these persons 
do include legatees, because although they claim under the 
will of the deceased, their claim is expressly sanctioned and 
made obligatory upon administrators by the acts of the Gen- 
eral Assembly. In the first year of our Colonial Legisla- 
tion of which we have any records, it was enacted that “no 
executor or administrator shall hereafter take or hold (to) 
himself (according to the value of appraisement) more of the 
deceased’s estate than amounts to his necessary charges and 
disbursements, and such debts as he shall legally pay within 
twelve months after administration granted ; but that all such 
estate so remaining shall immediately after the expiration of 
twelve months be equally and indifferently divided and paid 
to such persons to whom the same is due by this act or the 
will of the deceased,” such persons giving bonds to refund for 
the payment of debts thereafter discovered. 1715, Swan’s 
Ed. ch. 48. The same act directs administrators how they 
shall distribute a “surplusage,” where there is an intestacy 
among the widow and next of kin of the intestate, and makes 
it the duty of the administrator, if any money shall remain in 
his hands after the term of seven years shall have expired, 
not recovered by any of kin to the deceased or by any credi- 
tor in that time, to pay the same to the Church-wardens and 
vestry to and for the use of the parish where the said money 
shall remain. It also prescribes the condition of the bond 
to be given by administrators of intestates, to which form the 
present bond conforms mutatis mutandis, and directs that 
’ the bond shall be assigned to any person or persons injured, 
who shail and may maintain an action thereon. By subse- 
quent acts passed before the execution of this bond, the pro- 
hibition on the executor or administrator to retain more of 
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Dec. 1838. the deceased’s estate than amounts to his necessary charges 
Peories and disbursements and debts paid, has been so changed as to 
Prostcs Permit the executor to hold the estate for two years, and at 

& Fo.cen. the expiration of that time these acts expressly command 

him to divide, deliver and pay over all such estate so remain- 
ing, to the person or persons to whom the same may be due 
by law or the will of the deceased. These acts also provide 
that all sums of money or other estate of whatever kind 
which shall remain in the hands of any executor or adminis- 
trator for seven years after his qualification unrecovered by 
the creditors, legatees, or next of kin of his testator or intes- 
tate, shall, by the said executor or administrator, be paid 
over to the trustees of the University, and they provide that 
the bond of an administrator shall be put in suit on the rela- 
tion of any person injured without an assignment. See acts 
1789, Rev. ch. 308, sec. 2—1809, Rev. ch. 763, sec. 1—1791, 
Rev. ch. 341. It is therefore literally true that the with- 
holding by an executor or administrator of legacies given by 
a will, the administration whereof has been confided to him, 
after the expiration of two years from his qualification, pro- 
vided that he has sufficient assets over and above his charges 
and disbursements, and the just debts of the deceased, is in 
direct violation of these acts; and therefore the condition 
of a bond which stipulates for payment of what shall remain 
after a fair account of the administration of these assets, unto 
those “to whom the same may be due pursuant to the true 
intent and meaning of the acts of the General Assembly in 
such cases made and provided,” is broken in the letter as 
well as in its spirit by such violation of these acts. 

There are other considerations which have had an in- 
fluence in bringing our judgment to the conclusion which 
we adopt as correct. By the acts of 1807, Rev. ch. 730, 
and 1813, Rev. ch. 855, (1 Rev. Stat. ch. 46, sec. 6 and 7,) 
our Legislature has required that executors under certain 
circumstances shall give bonds for “a faithful administra- 
tion,” and on their failure to do so, the Court shall grant 
letters of administration with the will annexed. This requi- 
sition is avowedly made for the benefit of the legatees, 
(“ representative” is the term used,) as well as of the credit- 
ors, and the only direction as to the form of the bond, is to 
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be collected from these words, “ bond with sufficient security Drc. 1738. 
for the faithful administration of the estate, as is required by ‘Prowse 
law in cases of administration on the estates of deceased , ° ., 
persons, and there shall be the same remedy upon the said &,Fo.czs, 
bond to the party aggrieved, as upon the bond of an admin- 
istrator in like cases.” Ifa bond had under these statutes 
been required from the executors of Harbert Peoples, and 
they under such requirement had executed an obligation 
with a condition in the very words of that before us, it would 
we think have fully conformed to the requisition. It would 
have been “a bond for a faithful administration of the estate 
as required by law in cases of administration upon the 
estates of deceased persons.” If so, it might be put in suit at 
the instance of an aggrieved legatee as well as of an injured 
creditor. But if such a condition would be in the bond of an 
executor effectual to secure the interests of legatees as well 
as of creditors, it is not easy to see why it should have a dif- 
ferent operation when contained in the bond of the execu- 
tor’s substitute, the administrator with the will annexed. 

The construction which we adopt is moreover in the 
spirit of the adjudications which have prevailed in this state 
on the subject of administration bonds. According to these 
adjudications such bonds have an operation which it has 
been doubted at least whether they have been permitted to 
have in ‘England. Creditors, who certainly are not among 
the persons to whom the rest and residue of the estate, after 
a full administration and the taking of the account, is to be 
delivered and paid over, have with us a right to put such 
bonds in suit, and allege for breach the non-payment of a 
debt. The words “the said effects and credits shall well 
and truly administer according to law,” have been deemed 
sufficiently comprehensive to provide against every case of 
mal-administration to the injury of any one; and therefore 
to enure to the benefit of creditors. The People v. Dunlap, 
13 Johns. 437. This construction, which has been supposed 
to be technically wrong, (see Washington v. Hunt, 1 Dev. 
475,) is felt by all to be substantially right upon the great 
principle of public policy and public justice, that when the 
state confides to any individual the management of property 
not his own, it is bound to take, and it is to be presumed, in- 
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Drc. 1638. tends to take security for the rights of all who may be in- 
“Prorizs jured by the misconduct of their office. 

a It is the opinion of the Court that the judgment of non- 
&{Foxers. suit in this case ought to be set aside, and the cause remand- 


ed for a new trial. 


Per Curiam. Judgment reversed. 





DEN ex DEM. of THOMAS HAMPTON et al. v. JOSIAH 
COWLES. 


A devise by a testator of his * Home plantation ” will not carry town Jots laid 
off on a part of that tract of land by commissioners under an act of the Leg- 
islature passed at the instance of the devisor, when it appears that the lots 
have been oceupied for many years as part of the town, although the title to 
the lots may still be in the devisor. 


EsectMent for two lots in the town of Hamptonville in 
the county of Surry, tried at Surry on the last circuit before 
his Honor Judge Serrie. 

The lessors of the plaintiff claimed title under the will of 
Henry Hampton, Senior, made in the year 1831, devising to 
them his Home plantation. Inthe year 1801 Henry Hamp- 
ton, Senior, acquired title to a tract of land in Surry county, 
and in 1805 an act of the Legislature was passed, which, 
after reciting that Henry Hampton, Senior, had signified to 
the Legislature that he wished fifty acres of the said tract 
laid off for a town to be called Hamptonville, enacts that the 
said fifty acres shall be laid off by five commissioners, (of 
whom Henry Hampton, Senior, was one,) one half in town 
lots, and the other half to remain a town common; and that 
the said commissioners shall have an indefeasible title in 
the said fifty acres, with power to appoint their successors 
and to convey titles in fee simple. In the same year, the 
said commissioners, Henry Hampton, Senior, being present 
and assisting, laid off the said town within the boundaries of 
the said tract, and sold the lots; and various persons having 
purchased lots from them, resided in the village, claiming the 
lots so purchased as their own from the year 1805 until the 
time of the trial. The dispute was concerning two of the 
lots so originally laid off within the bounds of the said town, 
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the lessors of the plaintiff claiming them as part of the Home prc. 1838. 
plantation of Henry Hampton, Senior, and as passing under 3, y, prox. 


the clause in his will devising to them that plantation. 

The defendant exhibited no written title to himself from 
the said commissioners or any one else, but he proved that 
three of the original commissioners were still alive, and by 
one of these he proved that he, the defendant, was in the 
actual possession and occupation of these lots before and at 
the death of Henry Hampton, Senior; and that he had been 
in constant possession more than seven years before the 
commencement of this action. It further appeared that 
Henry Hampton, Senior, had resided within one hundred 
yards of the town of Hamptonville} on the tract which he 
had purchased in 1801, from that time until his death, and it 
did not appear that he had ever set up claim to, or exercised 
ownership over, any of the town lots as his Home tract, or 
as part of his plantation. 

His Honor held that the act of Assembly reciting that it 
was made by the consent of Henry Hampton, Senior, was 
constitutional, and that, even if it were not, actual adverse 
possession under it for more than seven years, would give the 
defendant a valid title as against the lessors of the plaintiff. 
That the title, by the act, vested in the commissioners, the 
survivors of whom might maintain an action, but that the 
lessors of the plaintiff claiming under the will could not. 
There was a Verdict and judgment for the defendant, and the 
lessor of the plaintiff appealed. 

J. T. Morehead, for the lessors of the plaintiff. 

Boyden, for the defendant. 


Rorrin; Chief Justice. Whether the statute by itself, or 
that together with the acts done under it, did or did not divest 
the title out of Henry Hampton, we are very clearly of 
opinion that the land so laid off for a town was thereby sev- 
ered from the whole tract or “home plantation,” so as not 
to pass under that description in the devise. No part of the 
town tract was ever afterwards called or occupied by the 
testator as a part of his plantation; but it was called, known 
and occupied as Hamptonville. This continued for twenty- 
six years before the date of the will. There is no claim 

3 


v. 
Cow tks. 
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Dec. 1838. even, or any thing else to raise the slightest presumption of 
Hameros @ Te-union of the village to the farm or “ plantation ;” or to 


vw. 
Co wiga, 





bring the village within the will. 

Although we do not perceive any such doubt in the other 
questions as would induce much hestitation in the decision of 
them ; yet as the judgment on the one point puts an end to 
all interest in the lessors of the plaintiff under the will, those 
questions must be left open until the heirs at law shall choose 


to raise them. 


Per Curiam. Judgment affirmed. 





DEN ex DEM. of ZACHARIAH CANDLER v. ELI LUNSFORD, 
et al. 


As patents or grants from the state are recorded in the office of the Secretary 
of State, copies of of them obtained from that office, may be given in evidence 
without accounting for the originals, by all persons except the patentees or 
grantees themselves, or those claiming under them who would be entitled to 


the possession of the originals. 


Esectment for two tracts of land, tried at Buncombe on 
the last circuit before his Honor Judge Dicx. 

After the lessor of the plaintiff had made out his case by 
showing a grant from the state for the lands in dispute dated 
the 10th of January, 1829, and that the defendants were in 
possession of the said lands, the defendants offered in 
evidence a copy of a grant from the state to one John G. 
Blount of older date than the one to the lessor of the plaintiff, 
and covering the whole of one of the tracts claimed by the 
lessor of the plaintiff, and also a large body of land not 
claimed either by the plaintiff’s lessor or the defendants. 
An affidavit was also offered by the defendants, in which it 
was stated that they did not know where the original 
grant to Blount was, without stating that they had made any 
inquiry for it. Upon this, and because it appeared further 
to the Court that the Blount grant covered a Jarge portion of 
Buncombe, and one or two of the adjoining counties, affd that 
jt was a matter of notoriety in the county of Buncombe that 
the said grant was, and for a number of years had been in 
the possession of Colonel Love, of Haywood County, the 
Court rejected the copy as evidence. The lessor of the 
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plaintiff had a verdict and judgment, and the defendants Dec. 1838. 


appealed. 
No counsel appeared for either party in this Court. 





essenn 


». 
Cow.ss. © 


Rorrix, Chief Justice. The principle on which the Court - 


rejected the copy of the grant offered in evidence by the Je- 
fendants, applies to papers between private persons. The 
rule is different as to patents or grants from the sovereign. 
They are enrolled in the office from which they emanate, 
and are there records. Like all other records, they may 
be used as evidence by all persons, by obtaining copies, ex- 
cept the patentee or those claiming under him, who would 
be entitled to the possession of the original. Such was the 
rule at the common Jaw, inasmuch as the grant is of record. 
This principle is recognized by a statute of 1748, (Rev. ch. 
44, sec. 6,) which not only makes the “ record of every grant 
in the Secretary’s office evidence, but goes further and 
makes the abstracts entered in the office of Lord Granville, 
or (generally) exemplifications of them, duly proved, evi- 
dence, as if the orignals were produced.” 

The judgment appealed from must therefore be reversed 
and a venire de novo awarded. 


Per Curiam. Judgment reversed. 


? 
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THE STATE v. WILLIAM MANUEL. 


The act of 1931, ch. 13, (1 Rev. Stat. ch.111, sec. 86, 87, 88, 89,) providing for the 
collection of fines imposed upon free negroes and free persons of colour con- 
victed of any criminal offence, by directing them to be hired out under certain 
rules, regulations and restrictions, is not so clearly repugnant to the 39th sec- 
tion of the constitution, which provides that debtors shall not be continued in 
prison after delivering up bona fide their property for the use of their creditors, 
nor to the 19th section of the same which gives to the governor the power of 
granting pardons, nor to the 10th section of the bill of rights which prohibits 
the imposition of excessive fines or the inffiction of cruel or unusual punish- 
ments, nor to the 3d section of the same which declares that no man or set 
of men are entitled te exclusive or separate privileges from the community but 
in consideration of public services, nor to the spirit of the 12th section of the 
same which forbids the deprivation of liberty to a freeman “ but by the law 
of the land,” nor to thej principles of free government, as to warrant the 
Courts in pronouncing’it unconstitutional and void. 

The act of 1838, which provides that if any person shall be convicted in any 
Court of Record in this state of any crime or misdemeanor, and shall be in 
execution for the fine and costs of prosecution, and shall have remained in 
prison for the space of twenty days, he may be discharged in the manner 
therein prescribed, does not repeal the act of 1831, ch. 13, but as the last expres- 
sion of legislative will, necessarily abrogates so much of that act, as stands in 


the way of its provisions. 


* Tus defendant, at the Spring term 1838 of the Superior 
Court of Sampson, before his Honor Judge Dick, was con- 
victed of an assault and battery, and thereupon was sentenced 
to pay a fine of twenty dollars, and it appearing to the 
Court that he was a free person of colour and unable to'pay 
the said fine, it was further ordered and adjudged by the 
said Court, that the Sheriff of the County of Sampson should 
hire out the defendant to any person who would pay the 
said fine for his services for the shortest space of time, 
From this judgment the defendant appealed to the Supreme 
Court. 

Strange, for the defendant, 
The Attorney General, for the State. 


Gaston, Judge, after stating the case as above, proceeded 
as follows :—There is thus directly presented for our deci- 
sion the question which was heretofore raised and argued in 
the case of Oxendine, (Ante 2 vol. 435,) but which it was 
then deemed neither necessary nor proper to determine, 
that is to say, whether the act of 1831, ch. 13, (See 1 Rev. 
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Stat. ch. III., sec. 86, 87, 88, 89,) “ to provide for the collec- Dc. 1838. 
tion of fines imposed upon free negroes and free persons of © s;ars 
colour,” be unconstitutional and void. Every case seriously ,.° 


questioning the constitutionality of a statute is entitled to the 
most deliberate consideration, because it invokes the exercise 
of the highest and most delicate function which belongs to 
the judicial department of the government. The case before 
us not only seriously raises this question—but raises it upon 
grounds so plausible at least, if not so strong, as to render a 
full examination of them a task of some difficulty. We 
have therefore felt it our duty to examine the question with 
diligence and care, and if the conclusion to which we have 
arrived be not right, the error will not have resulted from 
the omission of our best efforts to form a correct judgment. 
The act of 1831, directs that when a free negro or free 
person of colour shall be convicted of an offence against the 
criminal law and sentenced to pay a fine, if it shall appear 
to the satisfaction of the Court that he is unable to pay the 


fine imposed, the Court shall direct the Sheriff of the County’ 


to hire out the free negro or free person of colour so con- 
victed to any person who will pay the fine for his services 
for the shortest space of time. It further makes it the duty 
of the Sheriff during the week of the Court, or as soon there- 
after as may be convenient, publicly, at the door of the 
Court-house, to hire out the convict to any person who will 
pay the fine so imposed for his services for the shortest space 
of time, and to take from the person so hiring, bond and 
security in double the amount of the fine so paid, payable in 
the same manner, and with the same conditions for the 
proper treataient of the free negro or free person of colour 
during the time for which he is so hired, as are contained in 
apprentice bonds, except the condition of teaching him to 
read and write. It declares that such hirer shall have the 
same authority over, and the same right to require and con- 
trol the services of such free negro or free person of colour, 
and shall be liable in all respects to the same obligations,and 
duties as masters now have, and are liable to, in cases of 
apprentice bonds. It further enacts, that if no person can 
be found who will pay the fine so imposed for the services 
of the free negro or free person of colour so fined for a space 
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Deo. 1838. of time not exceeding five years, it shall be the duty of the 

Stats Sheriff to hire the free negro or free person of colour to any 

Masvez, Person who will pay the highest sum for his services fur five 
years, which sum shall discharge the fine ; and it shall be 
the duty of the Sheriff after deducting five per cent. com- 
missions to account for and pay over the money collected by 
virtue of this act as other fines. Provided that if any free 
negro or free person of colour hired out under the provisions 
of this act shall abscond or leave the service of his master 
before the expiration of his time, he shall be liable and bound 
to make up such time so elapsed by serving double the time 
thereof; and provided further that the fine imposed shall in 
all cases be at least equal to the amount of the costs of such 
prosecution. 

On the part of the defendant it has been objected that the 
act in question comes in direct conflict with that section in 
our constitution which protects the person of a debtor after 
ascertained insolvency from imprisonment for debt, and with 
those sections in our declaration of rights, which prohibit the 
imposition of excessive fines and the infliction of cruel or un- 
usual punishments, and the destruction or the deprivation of 
life, liberty or property of a free-man otherwise than by the 
law of the land. It was insisted however in argument by 
the Attorney General that it was unnecessary to enter into 
the examination of these constitutional prohibitions, for that 
the defendant can set up no right and claim no benefit from 
them, because he is not a citizen of North Carolina. The 
positions, of the Attorney General are, first, that these provi- 
sions, being contained in the fundamental law by which the 
people of North Carolina, theretofore a colony and depen- 
dency of Great Britain, rising in revolt against the oppressions 
of the mother country, constituted and declared themselves 
asovereign and independentstate ; all the securities provided 
in that fundamental law either for persons or for property, 
and all the inhibitions against wrong, were designed exclu- 
sively for the benefit of those who were constituent members 
of that State, and of such as by inheritance or subsequent 
incorporation into that political body should thereafter 
become members thereof: and secondly, that persons of 
colour, whether born free or emancipated from slavery, 























OF NORTH CAROLINA. 23 


were not originally members of that political body and never Dre. 1838. 
since have been incorporated into it. We do not yield our Stare 
assent to either of these positions in the extent in whichthey »," 

have been asserted. 

No doubt, the primary purpose of the constitution was the 
well being of the people, by whom it was ordained, and the Thoguine 
political powers reserved or granted thereby must be under- of the con- 
stitution 


stood to be reserved or granted to that people collectively, sy" 


or to the ‘individuals of whom it was composed. But ag well being 
justice is the great object, highest duty and best interest of pleby 
every community, that people wisely deemed it essential to ¥"°™ * 


the well-being of themselves as a community so to conse- a 


crate by their most solemn sanctions certain great principles litical pow.» 


of right as to cause them to enter into the very elements of jo, 
their association, in order that their violation should never be se 
permitted to any who might be entrusted under the consti- must be 
tution with the powers of the State. For instance, the 39th me 
section of the constitution is express that “ ail prisoners shall - —— 
be bailable by sufficient sureties, unless for capital offences that people 


when the proof is evident or presumption great.” Can it ay 


be contended that this universal command may be disre- theindi- | 
garded unless the prisoner be a citizen? Take the 9th whom it 
section of the declaration of rights, “ all men have a natural posed. 
and inalienable right to worship. Almighty God according to 
thedictates of their own consciences.” Is this declaration 

to be understood as of a right belonging solely to the citizens 

of North Carolina? Take the 7th, 8th, and 9th sections of 

the same instrument, by which it is declared that every man 
accused of a crime has a right to be informed of the accu- 

sation against him, to confront his accusers and witnesses, 

and no man shall be compelled to give evidence against him- 
self—that no free-man shall be put to answer any criminal 
charge, but by indictment, presentment or impeachment— 

nor convicted of a crime but by the unanimous verdict of a 

jury of good and lawful men in open Court. Is it believed 

that these great principles in the administration of criminal 

justice may be set at nought if the accused is not a citizen? 

By the 40th section of the constitution, it is provided that 

every foreigner who comes to settle in this state, having first 

taken an oath of allegiance to the same, may purchase, or by 
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Dec. 1938. other just means acquire, hold and transfer land or other real 


State eState, and after one year’s residence shall be deemed a free 
Macviz, Citizen. If such a person under the sanction of this clause, 
purchase land here, will it be doubted whether the land thus 
acquired is secured to him by that constitution, so that it 
cannot be taken away even before he becomes a free citi- 

zen, otherwise than by the law of the land?’ We understand 

the section in the constitution, whatever may be its meaning, 


Butthat prohibiting the imprisonment of debtors as applying to 


the consti- debtors whether citizens or foreigners dwelling amongst us— 


which pro- 224 all the sections which interdict outrages upon the person, 


hibits the liberty, or property of a free-man, as securing to that extent 


ment of for all amongst us who are recognized as persons entitled to 


debror® , liberty, and permitted the enjoyment of property. They 


applies to 
debtors ar manv safe ards : vi . ald ot 
—, e€ so v safegu against the violation of civil rights 


citizens or and operate for the advantage of all by whom these rights, 
foreigners may be lawfully possessed. 


dwelling 
among us _It is not necessary to examine very particularly the argu- 


—and all a ‘  \ 
those sec- Ment upon the second position, which in its course assumed 


‘such in- ON both sides very much the character of a political discus- 


terdict out- sion, According to the laws of this State, all human beings 


ragesupon . ”*. eo 
the person, within it who are not slaves, fall within one of two classes. 


ae th Whatever distinctions may have existed in the Roman law 
a freeman, between citizens and free inhabitants, they are unknown to 


secure to lige : 
that extent our institutions. Before our Revolution all free persons born 


ames us Within the dominions of the king of Great Britain, whatever 
whoare | their colour or complexion, were native born British subjects 


ao persons —those born out of his allegiance were aliens. Slavery did 


fierty, or not exist in England, but it did exist in the British colonies. 


liberty, or NO 
eed Slaves were not in legal parlance persons, but property. 
ment of The moment the incapacity—or disqualification of slavery 


ty. © 
“ ‘ve WAS removed—they became persons, and were then either 


we ceueis British subjects or not British subjects, accordingly as they 
against the were or were not born within the allegiance of the British 


lation of : ; 
civil rights, king. Upon the Revolution, no other change took place in 


and ope- the law of North Carolina, than was consequent upon the. 


rivantage transition from a colony dependent on an European king to 
whom a free and sovereign state. Slaves remained slaves. 
rad British subjects in North Carolina became North Carolina 
possessed. froe.men. Foreigners until made members of the State 
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continued aliens. Slaves manumitted here become free- Dzc. 1938. 


men—and therefore if born within North Carolina are’ g,,r7. 


citizens of North Carolina—and all free persons born within Pn a 


the State are born citizens of the State. 
A few only of the principal objections which have been According 


urged against this view of what we consider the legal doc- f — a 


trine, will be noticed. It has been said that by the human be- 
constitution of the United States the power of naturalization neath 


has been conferred exclusively upon Congress—and therefore in one of 
two class- 


it cannot be competent for any state by its municipal regu- es, to wit, 
lations to make a citizen. But what is naturalization? It is — 


the removal of the disabilities of alienage. Emancipation poreign- 
is the removal of the incapacity of slavery. The latter crs unless 


depends wholly upon the internal regulations of the State— members 
oO e 


the former belongs to the government of the United States. srate con- 

It would be a dangerous mistake to confound them. a 
It has been said that before our Revolution, free persons of Slaves 

colour did not exercise the right of voting for members ofed here. 


the colonial legislature. How this may have been, it would become _ 


be difficult at this time to ascertain. It is certain however and = born 
wi 


that very few, if any, could have claimed the right of North 


suffrage, for a reason of a very different character than the ee 


one supposed. The principle of freehold suffrage seems to of North 


have been brought over from England with the first colonists, Caroling 
and to have been preserved almost invariably in the colony “®e Per 
ever afterwards. In the act of 1743, ch. 1, (Swann’s —as Se 
Revisal, 171,) it will be seen that a freehold of fifty acres was born citi- 
necessary to entitle the inhabitant of a county to vote, and 42% the 


by the act of 2d Sept. of 1746, ch. 1, Ibid. 223, the free . ai: 
holders only of the respective towns of Edenton, Bath, zation is 


the remov- 


Newbern and Wilmington were declared entitled to vote for 3| of the 
members of the Colonial Legislature. The very Con- “i#abilities 


f alien- 
ss which framed our constitution, was chosen by age. “E- 
freeholders. That constitution extended the elective fran- tion ic the 


chise to every freeman who had arrived at the age of 21, Temoval of 


. and paid a public tax ; and it is a matter of universal noto- pacity of 


riety that under it, free persons without regard to colour, The Lavter 


claimed and exercised the franchise until it was taken from a 


free men of colour a few years since by our amended consti- on “| im 


tution. But surely the possession of political power is not tlations of 
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Dec. 1838. essential to constitute a citizen. If it be, then women, 
~ State Minors, and persons who have not paid public taxes are not 
Manje:, Citizens—and free white men who have paid public taxes 
se tee and arrived at full age, but have not a freehold of fifty acres, 
—the for- inasmuch as they may vote for one branch and cannot vote 


fe for the other branch of our legislature, would be in an inter- 
thegov- mediate state, a sort of hybrids between citizens and not- 


ernmentof .. ods ° ° 
the United Citizens. The term “citizen” as understood in our law, is 


States.ard precisely analogous to the term subject in the common law, 


adanger- and the change of phrase has entirely resulted from the 

ous mis- . 

taketo Change of government. The sovereignty has been trans- 

confound ferred from one man to the colleetive body of the people— 

The pos. #24 he who before was a “ subject of the king” is now “a 
citizen of the State.” Considering therefore the defendant 


session of 


Pewe'is as having a right to the protection of the clauses in the con- 


noressen- stitution and declaration of rights on which he relies, we 


tial to con- eae 
stitatea proceed to the examination of the alleged repugnancy 


¢ 4 between these and the act of 1831. The 39th section ofthe 


hs sea constitution is in these words: “The person of a debtor, 


and ae where there is not a strong presumption of fraud, shall not 
have not. be continued in prison after delivering up bona fide all his 


have not 
nl pam estate, real and personal for the use of his creditors in such 


notciti- manner as shall be hereafter regulated by law.” The ar- 
ay gument of the defendant’s counsel is, that this declaration of 
+ al the will of the people is found where details are not to be 
free per- expected ; that by it there is thus embodied into the consti- 
sons of : a ° . . 

colourare tution a great principle which pronounces imprisonment. of 
entitled as i j 
citzena to the body of an honest but unfortunate insolvent debtor, unjust 
the provee- and oppressive ; that the restraint of his person whether in 
39th sec- jail or under the constraint of a master or keeper is substan- 


tion ota” tially imprisonment; that a fine to the State, though 


constitu- 
ton, ai imposed because of crime, is a debt ; and that an act of the 
section of General Assembly commanding imprisonment of such insol- 


bb *f vent to enforce satisfaction of this debt is therefore in direct 

Th conflict with this paramount law ofthe land. The argument 
ecases | ‘ a S . ‘ . 

of Burton is relieved from one great difficulty with which it would 

3 Murph. Otherwise have had to contend, by the adjudication of this 

_ Jamey ,, Court in Benton v. Dickens, 3 Murph. 103, and Jordan v. 

James, 3 James, 3 Hawks, 110. In its terms the injunction of the 


Hawks 1 nen : 
arene ° constitution would seem mandatory on the legislature, and to 
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be carried into execution only by the legislature. The con- Dac. 1838. 
tinuance in prison was forbidden after the surrender bona Srare_ 
fide of the debtor’s estate for the use of his creditors in such a 
manner as should be thereafter regulated by law; and until 
such regulations should be made by law, it was not in the 
power of any Court to ascertain whether the required sur- 
render had been or had not been made. But in the cases 
referred to, it was decided, that as the General Assembly in 
the year 1778, Rev. ch. 133, had declared all the acts of the 
colonial legislature which were in force before the Revolu- 
tion to be yet in force, so far as they were not inconsistent 
with the freedom and independence of the State, and with 
the new form of government ; and as by an act of the colonial 
legislature of 1773, it had been provided that a prisoner for 
debt, on surrendering his property for the use of his creditors 
in the manner therein directed, or without any surrender 
where he was not worth forty shillings sterling, and upon 
taking an oath of insolvency, should be set at liberty, and be 
forever discharged both as to his person and property 
as against the creditor at whose instance, and for the debt 
upon which he was imprisoned—the act of 1778, was a sub- 
stantial re-enactment of the regulations for ascertaining a 
bona fide insolvency, and therefore under the constitution, 
the insolvent complying with those regulations was protected 
from imprisonment for any antecedent debt to any creditor. 
Submitting, as it, is our duty to submit, to the authority of 
these adjudications of our predecessors, we huld therefore 
that the 39th section of the constitution does prohibit the im- 72¢,3%% 


section of 


prisonment of an insolvent debtor, after that insolvency has the consti- 


been ascertained to be bona fide in any manner directed by der the op- 


eration of 


law either before or since the adoption of the constitution. the act of 


And we also agree that the principle thus sanctioned by the 1778, Rev- 


constitution is not to be honored in form only, and disre- prohibits 
garded in substance, by a literal adherence to the words pote oe 
“continued in prison.” A delivery over of his person from 2 730! 


the public prison to a master or private keeper is as much iby 
forbidden as his continuance in the prison. But the same veney bas 


rule of construction which commands that effect should be por) my 
given to the constitutional will of the people, to its full oon 
extent, without regard to verbal subtleties, equally forbids manner ? 
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Dec. 1338.that we should interpolate into the constitution what the 
Stare people did not will, by an artificial and technichal stretching 
Manver, Of their language beyond its ordinary, popular and obvious 
meaning. Ulira cirtraque nequit, consistere rectum. A 

directed by , A 2 8 

law, either fine imposed for an offence against the criminal law of the 

before Of country, is a punishment—an evil or inconvenience in the 


since the 


adoption of form of a pecuniary mulct, denounced and inflicted by human 
tution. laws, in consequence of disobedience or misbehaviour, not 


A fine im- by way of atonement or compensation, but as a precaution 


pvape Nadl against future offences of the same kind—to’ correct the 
against the offender and as a terror to evil-doers. After it has been 


criminal « y . ‘ 
law of the judicially imposed the same means may be used to enforce 
a: its collection, which by law the sovereign may employ to 
mest. collect his debt—because by the imposition of the fine, the 
right of the sovereign to that amount of money from him 
who has been sentenced to pay it, has been conclusively 
And as, af- ascertained of record. For this purpose, it may be regarded 
ad ote as a debt due to the sovereign. But it is incontestible, we 
oe _ think, that the section of the constitution which we are now 
same considering did not embrace—and cannot without violence 
maybe to many other provisions in it be held to embrace—fines im- 
psed to en- hosed on conviction of crimes. It speaks of a debtor honestly 


collection, surrendering all his effects for the use of his creditors. 
Pog ’ Neither of these terms, “debtor or creditor,” is appropriate 
~~ dy to describe the relation in which the convicted offender and 
collect its the offended State stand towards each other. Again, the 
debts, it constitution itself discriminates between debts and fines. 
this pur- In this section it provides against unnecessary and wanton 
garded as imprisonment for the collection of debts—but in regard to 
tothe fines its language is “ excessive ball shall not be required, 
State. ‘nor excessive fines imposed, nor cruel nor unusual punish- ° 
— an ments inflicted.” Declaration of Rights, sec. 10. Here we 
within the find a fine classed, where it ought to be, among the means 
meaning of ed in the administration of criminal justice, and in imme- 


the 39th 
section of diate connection with other punishments imposed or inflicted, 


—” in the course of that administration. Moreover, the 19th 
section of the constitution confers on the Governor the power 
of granting pardons, but no part of the constitution gives him 
any power over the public property, whether consisting of 


debts due to the State or of any other kind, except the naked 
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authority “to draw for and apply such sums of money as Dec. 1838. 
shall be voted by the General Assembly for the contingencies rw 
of government,” and for thése he is “to be accountable.” > 
Now if a fine of this character be a debt—a mere debt— 
creating the simple relation of debtor and creditor, between 
the individual who has been sentenced to pay.and the State 
who is to receive it—certainly the Governor has no power 
to remit or release it. Yet from the institution of our gov- 
ernment down to this day, it has been the uniform, constant, 
and with one exception unquestioned usage of the Governor 
to grant a pardon remitting fines thus imposed—and on the 
only occasion when the question of his right so to do was 
raised, this Court held that it did not admit of discussion. 
State v. Twitty, 4,Hawks,1 93. Nay, up to the last session 
of our legislature it has been considered as undoubted law — 
(and because the law was so deemed, the legislature at that 
session passed the act to which we shall hereafter have 
occasion to refer)—that there was no power under the law 
except the pardoning power of the executive which could 
relieve an imprisoned offender from his fine. It has been 
the understanding of every branch of the government, 
legislative, executive and judicial—of the whole com- 
munity ever since the constitution was ordained, that 
a fine might be remitted by pardon, because it was 
a punishment, and that a prisoner could not be dis- 
charged from a fine under the insolvent acts, because in the 
sense of the constitution, it was not a debt. It is too late 
now, if it ever could have been permitted, to entertain a 
doubt upon the subject. Constitutions are not themes pro- 
posed for ingenious speculation; but fundamental laws 
ordained for practical purposes. Their meaning once 
ascertained by judicial interpretation and contented acquies- e 
onstitu- 
cence, they are laws in that meaning until the power that tions are 
formed, shall think proper to change them. The argument on 
therefore which we have been considering fails in this, that ‘ for ingen- 
the fine imposed by the sentence below is not a debt within lato “bat 
the meaning of the 39th section of the constitution. But the %?43™c"- 
argument presents another view in relation to the character ordained 
for practi- 


of the fine which is proper to be considered. The last pro- cal purpo- 


ses. Their 


viso in the act, makes it the duty of the Court before whom meaning 





aa a amen 
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Dec. 1938. the conviction of a free negro or a free person of color shall 
State take place, on ascertaining his insolvency, to impose in every 
case without regard to the character of the offence, a fine at 
least equal to the costs of prosecution. Now by antecedent 
tained by acts the several counties in the state are charged in cases of 
cae '"- insolvent criminals with the costs of prosecution, and all fines 
tion and levied on convicted offenders, belong to the counties respec- 
contented 
acquies- tively in which the convictions are had. In pursuance of 
cence: they these acts, the statute before us makes it the duty of the 
that — Sheriff to account for and pay over the money collected 
the oe under it, after a deduction of his commissions, as other fines. 
ust form It is therefore manifest, say the counsel for the defendant, 
think prop- that the very purpose of the enactments in this statute is to 
change reimburse the county the expenses of prosecution, and that 
them. the fine so directed to be imposed, and all the machinery for 
collecting and discharging the fine, are in effect so many 
provisions for collecting costs, and whatever may be thought 
of a fine really imposed for punishment, yet costs conse- 
quent upon conviction do constitute a debt. There are 
difficulties in interpreting the act with which of course we 
should not hesitate to grapple were it necessary. For in- 
stance, it would seem that the fine, the minimum of which is 
fixed, is required to be imposed before the insolvency is as- 
certained. This may however be a mere inaccuracy of 
language or arrangement. But however this may be, a very 
strong, if not insuperable difficulty is felt by a portion of the 
Court in asserting for the judicial branch of the government, 
a right to understand an act of the legislature as professing 
one thing and meaning another, or to suppose the 
designed to do indirectly what was directly interdicted to 
them. Another portion of the Court feels no such embar- 
rassment, but thinks that the purpose of the act to secure to 
the counties the costs of prosecution is manifest, and that 
there is no indelicacy in thus interpreting its enactments. It 
feels itself bound indeed to believe that the legislature did 
not intend to violate the constitution, and that they had no 
doubt of their right under the constitution so to relieve the 
counties from the inconvenience of paying the costs of pro- 
secuting insolvent free negroes. It conceives therefore that 
the legislature being satisfied of the rightfulness of their ob- 


. 
! Manugt. 
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ject, might for very sufficient reasons of expediency have Dec. 1838. 
preferred to accomplish this object rather by ordering the s;,75_ 
costs to be included in the fine, than by the ungracious mode y °. 
of excluding the persons convicted from the benefit of the 
laws which permitted insolvency to exonerate from costs. 
But in the judgment of the Court, it is unnecessary to deter- 


mine whether this be or be not the true construction of the 
The costs 


act, for the costs of a convicted offender are not adebt. The of a _con- 
general rule of the common law was that the sovereign ,c*4 of 


not a debt. 


neither pays nor recovers costs. It is not easy now to say, 
when this rule was first departed from in North Carolina, by 
making the payment of costs a part of the sentence of the 
Court. The change was antecedent to the Revolution, for 
in an act of 1762 for laying a tax on the several counties of 
the District of Halifax Superior Court, to repair the public 
prison thereof and for other purposes, (Swan’s Revisal 299,) 
the new practice seems to be recognised. We find it there 
enacted “that the charges of committing and keeping a 
criminal shall, if such criminal have not sufficient estate to 
satisfy the same, be paid by the public.” . Since the Revolu- 
tion it has certainly been the usage in every case of convic- 
tion when a fine was imposed, to add thereto “and pay also 
the costs of prosecution.” The existence of this usage was 
recognised in an act of 1778 ch. 4. (Iredell’s Revisal 363.) 
Upto that time, the state’s witnesses were not entitled to de- 
mand fees for their attendance. The act recites this as an 
istice to these witnesses, and for the cure thereof directs 
that thenceforth they shall be allowed the same pay for their 
“daily attendance as is allowed to witnesses attending in civil 
suits, and such fees for attendance shall be paid by the de- 
Sendant upon conviction ; and if the state shall fail upon the 
prosecution of any offence of an inferior nature, the Court 
may at their discretion order the costs to be paid by the pro- 
secutor in case such prosecution shall appear to have been 
frivolous or malicious ; and in case the defendant shall not 
be able to pay costs, or the Court shall not think fit to order 
the prosecutor to pay the same, that then and in that case, 
the Clerk shall grant a certificate to such witnesses in man- 
ner as certificates are directed to be granted to witnesses in 
civil causes; and such certificates may be received by the 
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Deo. 1838. Sheriffs in payment of public duties. The provision in this 
Stare Statute for the case in which the defendant shall not be able 
aa to pay costs, was construed, or rather misconstrued into a 
legislative permission for a defendant sentenced to pay a fine 

and the costs of prosecution, to discharge himself from the 

costs by taking the oath of insolvency. The act of 1787, ch. 
11,(Lredell’s Rev. 613,) recites that many persons convicted 

on indictments take the benefit of the insolvent act, either 
neglecting or refusing to pay fees of office, and Sheriffs’ and 
Gaoler’s fees, and for remedy thereof, enacts that every per- 

son who shall be found guilty of any charge exhibited against 

him by indictment or presentment, and shall be unwilling 

or unable to pay the office and Gaoler’s fees, that are or may 

be consequent thereon, shall be hired out by the Sheriff of 

the county where such person is convicted, for such time as 

any person will take him, to serve for the said fees and 
charges, the said Sheriff first advertising the time and place 

of hiring at least ten days previous theretoo, This act, 

which was sometimes, though seldom enforced, had the effect 

to put an end to the practice of discharging criminals from 

costs by taking the oath of insolvency. It has never been 

directly repealed, but it was regarded as harsh and offensive 

by a large portion of the community; and upon provisions 

being made by subsequent statutes for the payment of costs 
incurred by the state in prosecutions where the defendant 

was convicted but unable to pay, containing, it was thought, 

a clear indication that the defendant might be wholly dis- 
charged from the costs of insolvent, the act of 1787 was de- 

cided by the Courts to have been impliedly repealed there- 

by. From this review of .our usages, legislative acts, and 

judicial interpretation of them, it follows that the sentence 
pronounced against a convicted criminal that he shall pay 

The sen- the costs of prosecution is as much a part of his punishment 
tence °° as the fine imposed ceo. nomine, and that it was never held 
against ®that he could discharge himself therefrom by taking the 
imi oath of insolvency, except by virtue of statutory enactments 


criminal 


~~ Sl authorising or supposed to authorise such a discharge. The 
orl right of the legislature to prescribe the punishment of crimes 


oe belongs to them by virtue of the general grant of legisla- 
part of his tive eile It is a power to uphold social order by com- 
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petent sanctions. Unless they be restricted, and so far only Dec. 1838. 
as they are restricted by constitutional prohibitions, it is a s;,72_ 
power in the legislature to accomplish the end by such 

means as in their discretion they shall judge best fittedto 
effect it. If they choose to annex as a penalty to guilt, that —, 
the offender shall in every case be mulcted, whatever other ieagueed ss 
punishment may be inflicted, with the costs of prosecution, nowine, 
there is no authority in the land to gainsay it. If they think never bean 
proper to provide that either the whole pecuniary penalty, —_ a 
or any part of it, fine and costs, or costs only, shall not be discharge 
exacted when the prisoner is ascertained to be unable to therefrom 
pay, it is an act of grace which the judiciary will cheerfully bY, {ek"8 


carry into exeeution, But if they do not so provide, the re. insolven- 


cy, except 

lief of the unfortunate offender must then be sought not by virtue 

from the judiciary, but from the Governor, who can remit : — 

all punishment or any portion of it. » n= 

But there is another answer to this argument which is er ad 
alike decisive. The argument assumes that the 39th section thorise 


of the constitution restricts the power of the State in the _- im 


collection of debts due to the State. We are satisfied that 
the assumption is unfounded, and that the section has no @P- he right 


plication to or bearing upon debts of this character. We f Oat 
islature 


think that this conclusion follows from the established rules prescribe 


for the interpretation of laws; from the nature of the pro- oe of 


visions contained in the-section ; and from the uniform expo- oo. 


sition which has been given to it. The rights and interests ro by 


virtue of 


of the sovereign, whether that sovereign be a king or a people, jh. oener- 


are not to be restrained or diminished by general words not lien 


clearly referable to them. Upon this principle it was a well powers. It 
known rule of the common law, that the king was not {9 “uphold 


bound by any act of parliament wherein he was not named, =e or- 


unless it was an act in.assertion of public rights or in sup- competent 
sanctions 


pression of public wrongs, and not interfering with his ac- unless 


knowledged interest. It is a principle founded in good me A 


sense. Public rights exist for the support and well being ond so far 
of the whole community. Every individual of that commu- they are 


nity has an interest in their preservation and maintenance. >» 


They are of too great importance and of too general concern tutional 
prohibi- 
to be curtailed by construction and implication, and it is a tions, it is 


natural presumption that when an interference with them {.otecu. 


5 
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Dec. 1838. is designed, the purpose will be unequivocally expressed. 


—"> 


State The language of the section is not applicable to public dues, 
It speaks of a bona fide surrender of all the estate real and 
Laine personal of the debtor ‘‘ for the use of his creditors.” Can 
complish it be believed that it was intended thereby impliedly to 


"a »Y abolish the principle, embodied in the institutions of our fore- 


ene fathers and supposed to be kept inviolate to this day, that 


discretion the debt to the sovereign shall be preferred to all other debts ? 


»y shall ; . 
jade = Was a surrender “for the use of the creditors of the debtor” 


fitted to ef- which would violate this order of preference to the injury of 


— the State, to draw down the special favor of the State upon 


The oth, the debtor? Was public delinquency to be excused, be- 


the consti- cause the property taken from the State was applied to the 


tution has 


no applica- use of the. defaulter’s creditors? The exposition of this sec- 
tion to, or... . ° ° . 
hessin tion which has always prevailed is, we are convinced, the 


upon debts true one. The object, and sole object of the-provision, was 


State. —_ to protect unfortunate debtors, who had been unable to com- 
Its_ object ply with their private engagements, from the malignity, re- 
+ ty sentment and cruelty of their offended creditors; to take 


to protect from these the power which the common law gave of incar- 
unfortu- 


nate debt- cerating the person of their debtor for life, although he had 
ro honestly surrendered to them all the means he had of dis- 
panne ‘© charging their claims, and although this imprisonment de- 
with their prived him of the ability to procure other means to pay 
ze What remained due. Upwards of thirty years ago, it was 
mente decided in the case of the State against Exum in Hills- 


malignity, borough Superior Court, (then the Exchequer Court of the 
ment and State,) where the defendant had been surrendered by his 
cruelty bail and committed in execution upon a judgment against 
fended him asa District Treasurer, that he could not be discharged 
creditors. : . .  s 
from imprisonment as an insolvent; and it is confidently be- 
lieved that there never has been a case in which a public 
debtor has been allowed the benefit of this supposed consti- 
tutional right. 

The next ground on which it is urged that the act is un- 
constitutional is, for that it is repugnant to the 10th section 
of the bill of rights, which declares “ that excessive bail shall 
not be required, nor excessive fines imposed, nor cruel nor 
unusual punishments inflicted.” The act, it is argued, vio- 


lates the principle of that part of this section, which forbids 


v. 
MAnvet. 
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the imposition of excessive fines, because it compels the Dec. 1838. 
Court whatever may be the nature of the offence—however  srarz 
trivial—to impose a fine at least equal in amount to the costs y,°.,. 
of prosecution. And what it is asked are the characteristics 
of the offence thus peculiarly visited by legislative severity ? 
They are two—that the offender is.a free person of color— 
and that he is unable to pay a fine. His color and his poverty 
are the aggravating circumstances of his crime. Whether 
a fine be reasonable or excessive, ought to depend on the 
nature of the offence, and the ability of the offender. But 
the nature of the offence is left out of consideration, and the 
inability of the offender to pay, is made the cause for raising 
the minimum of the fine. 

Whatever force there may be in this reasoning, address- 
ed to a body intrusted with a discretion over the subject, we 
are compelled to regard it solely and exclusively so far as it 
tends to show that the act is one which we can pronounce 
to be forbidden by the constitution. Now there are great, if 
not insuperable difficulties in a Court undertaking to pro- 
nounce any fine excessive which the legislature has affixed 
to an offence. It must be admitted that the language of this 
section of the bill of rights is addressed directly to the 
judiciary for the regulation of their conduct in the adminis- The lan- 
tration of justice. It is the Courts that require bail—impose Su2%* ?f 
fines—and inflict punishments—and they are commanded the bal 4 
not to require excessive bail—not toimpose excessive fines— rights is 
not to inflict cruel or unusual punishments—and it would directly to 
seem to follow that this command is addressed to them only the judi ace 


y for the 


in those cases where they have a discretion over the amount regulation 
of their 


of bail, the quantum of the fine, and the nature of the pun- conduct in 


ishment. No doubt the principles of humanity sanctioned ‘he 2dmin- 
istration of 


and enjoined in this section ought to command the reverence justice. 


and regulate the conduct of all who owe obedience to the No doubt 


constitution. But when the legislature acting. upon their ea et os. 


oaths declare the amount of bail to be required, or specify manity 
sanctioned 


the fines to be imposed, or prescribe the punishments to be and enjoin- 


inflicted in case of crime ; as the reasonableness or excess, ©! in ‘hs 


the justice or cruelty of these are necessarily questions of ont 
om 


discretion, it is not easy to see how this discretion can be the rever- 
supervised by a co-ordinate branch of the government. Wa 
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Dec. 183°. Without attempting a definitive solution of this very perplex- 
Stare ig question, it may at least be safely concluded that unless 
Masver, the act complained of (which it would be almost indecent to 
canes suppose) contain such a flagrant violation of all discretion as 
e con- . . . . . 

duct of aljto show a disregard of constitutional restraints it cannot be 
so pronounced by the judiciary void because of repugnancy to 
to the con- the constitution. 

stitution. ° . . 

But when With respect to the act in question, we cannot say that 


legisla- : ; hae 
a it does contain such a violation. If, which seems to have 


ing upen been believed below, for the sentence is to pay a jine only, 
their oaths m — 

specifying and which, as it is a penal Statute, ought to be taken to be 
t 


“y ao its true construction, the Court is required to inflict no greater 


ed &c. 88 or other pecuniary penalty than the jine, then the offender’s 


the rea- : , ‘ . 
sonable or pecuniary punishment is not necessarily greater than that 


perry 
them, are Which in effect is denounced and imposed on all other 


— offenders upon conviction ; and the objection as to excess 
tons of , will then be, that he cannot have the benefit of regarding 
scretion, ° 
it is not the fine to this extent as a sentence to pay costs, and of ob- 
haw this taining a discharge from that part of it by reason of insolven- 
discretion cy, The distinct effect of the objection thus considered will 
can be su- * 
rvised be hereafter examined. 


Zaste+=-After what has been said on the subject of excessive 


ae ¢ f fines, it cannot be necessary to say much on the subject of 
ernment. cruel and unusual punishments. Our power to question the 
a validity of a legislative act, because it denounces a punish- 


 - hw ment which we think too severe or not of an usual kind—if 
actcom- it can exist at all—certainly exists only in cases so enormous 


plained of that there can be no doubt but that all discretion has been 


such @ fs thrown aside. This act, whatever objections it may be ex- 


ation of posed to because of its liability to abuse, is not subject to 
all discre-- , . pe os 

tion as tolmputations ofthis kind. It contemplates, where the offender 
=k IO has not money nor property whereby he may be visited for 


oa a offence, that he shall not therefore escape all punishment, 
restraints, but shall be compelled to work out his fine. There is no 
penitentiary or public work-house here, and therefore he 
must be put out to work under the charge of some one. 
Whether it was expedient to make that selection of that in- 
dividual by an auction, and whether adequate precautions 
have been devised by the act to secure a proper keeper, and 


take from him adequate security for the humane discharge 
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of his duties and exercise of his powers, are all inquiries ex- prc. 1838. 
clusively belonging to legislative discretion. But the act g..7._ 
does devise precautions designed to effect these purposes ; 
makes the relation thereby created one well known to the 
law, that of master and apprentice, and subjects the master 
to legal visitation for inhumanity or improper treatment of 
such apprentice. 

But it was insisted that the act in thus discriminating be- 
’ tween the punishment of free persons of color and other free 
persons is arbitrary, repugnant to the principles of free gov- 
ernment, at variance with the spirit of the 3d section of the 
bill of rights denouncing exclusive privileges, and not of the 
character properly embraced within the term “iaw of the 
land.” We do not admit the validity of this objection. 
Whatever might be thought of a penal Statute which in its whatever 
enactments makes distinctions between one part of the com- ene of 
munity and another capriciously and by way of favoritism, a penal 
it cannot be denied that in the exercise of the great powers which ta 
confided to the legislature for the suppression and punish- A ee 


ment of crime, they may rightfully so apportion punishments ssohes die» 
according to the condition, temptations to crime, and ability aman 


to suffer, of those who are likely to offend, as to produce in }j'° ; tag 
effect that reasonable and practical equality in the adminis- munity 

, ar : 2 , and anoth- 
tration of justice which it is the object of all free govern- er capri- 


ments to accomplish. What would be cruelty if inflicted “VY 


on a woman or a child, may be moderate punishment to a W®y of fe- 
voritism, 


man. What might not be felt by a man of fortune, would it cannot 
be oppression to a poor man. What would be a slight in-°?,, (ome 
convenience to a free negro, might fall upon a white man = 
as intolerable degradation. The legislature must have a powers 


discretion over this subject, and that once admitted, this ob- eo leg- 
jection must fail for the reasons already assigned in examin- ‘s!*tre for 





v. 
Manvel. 


ing the objections as to the exercise of the powers admitted pression 

to be discretionary. jshment of 
One more objection remains to be considered. The con- {1° ay 

stitution gives to the Governor, the power of granting _——, 


pardons, except where the prosecution shall be carried on tion pun- 
by the General Assembly or the law shall otherwise direct, = 
and in this case he may in the recess grant a reprieve until , the con- 


the next sitting of the General Assembly. Now this act temnpte- 
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Dec. 1938. directs the Sheriff to execute the judgment of the Court 


Stare during the week of its session or as soon thereafter as may 
be convenient, and thereby enables the Sheriff to deprive 
rare the person convicted of an opportunity to apply to the Gov- 
crime, and €rnor for a pardon or reprieve. The answer to this objec- 


poe ‘* tion is, that the execution of every sentence of a Court, is 


those who under the control of the Court, and that the Court is bound 


to. offend, by obligations too sacred to be disregarded, to allow time to 


a ak make application for a pardon in every case where time is 


=o bona fide desired for that purpose. Whether the Governor’s 
and practi- pardon could or would not come too late after the offender 


4 eque!’ was hired out and the fine paid, is a question not necessary 


——, to be now decided. If the remaining in service be a part 
justice, of the punishment, certainly the Governor could remit what 
bg ba remained unexecuted of it. If the fine be the punishment 


aga and the hiring be but the mode of procuring fine, the Gov- 
ments to ernor’s power over the subject would probably cease with 


accom- 

plish. | the payment of the fine. 

The execu. Upon full consideration of all the objections angi by the 
tion of ev- prisoner’s counsel, we do not find such clear repugnancy 


p+ ge of a between the constitution and the act of 1831, as to warrant 


—— a us in declaring that act unconstitutional and void, and we 
control ‘are therefore of opinion that there was no error in render- 


and the ’ ing judgment against the defendant agreeably to the provis- 
eee "het ions of that act. 
obligations ~—_—_ Appeals in criminal causes annul the sentences rendered 


too sacr 


to bedisre- below, and whether the sentences be approved or disap- 


od, t 
i hes proved, they are not to be affirmed or reversed here. The 


tomake Jaw directs that the decision of this Court shall be certified 
application 


for a p®t-to the Court below with instructions to proceed to judg- 


ery cnc ment and sentence thereon agreeably to that decision and 


. Thema pas (he laws of the State. This imposes upon us the necessity 
desired for of adverting to a law which has been passed since the appeal, 


on pt" and since the argument, and which has an important effect 
Apppeals 8 the sentence to be rendered. It is enacted by a law of 


in criminal the last session that if any person shall be convicted in any 


nul the. Court of record in this State of any crime or misdemeanor 


somences_ and shall be in execution for the fine and costs of prosecu- 
below, and tion, and shall have remained in prison for the space of 


— twenty days, it shall be lawful for the person so in execution 


ee 
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to be discharged from imprisonment under the same rules Dec. 1838 
and regulations as are prescribed for the discharge Srarz_ 
of debtors in execution under the first and fourth 
sections of the fifty-eighth chapter of the Revised ae 
Statutes, entitled “ Insolvent Debtors,” provided that the act approved 
shall not be so construed as to release any person from im- hb 
prisonment who shall be in prison for any definite length of they are 


not to be 


time under sentence of any court, This act does not repeal affirmed or 
the act of 1831, but as the last expression of legislative will, th. su. 


it necessarily abrogates so much of that act as stands in the preme 


. Court; but 

way of its enactments. The last act is one of mercy and the deci- 
: ‘ : a sion of that 
grace, and in favour of human liberty, and is entitled toa Court is to 


favourable interpretation. But independently of this consid- be certified 


eration, it embraces in express terms all persons convicted Court be- 
of offences of whatever kind, and imprisoned for the payment — 
of fines imposed by reason of conviction, and therefore we oeamee = 
cannot intend any such person to be excluded from the ben- judgment 
efit of its provisions. We hold therefore that the defendant tence 
may discharge himself of the fine to be imposed under the ~— M 
act of 1831, by remaining in prison twenty days, and _—. 
complying with the provisions referred to in the chapter and the 
of the Revised Statutes. It will be necessary therefore, so 4” .¥ 
to modify the sentence as after infliction of the fine to direct 
that the defendant be imprisoned until the said fine be paid 
or he be discharged therefrom by due course of law, and 
_ that if the prisoner shall not within thirty days (or whatever 
period the Court may think reasonable) be discharged by 
taking the oath of insolvency as authorized by law, then that 
the Sheriff be ordered to hire him out under the directions of 
the act of 1831. 

This opinion is to be certified to the Superior Court of 
Sampson with instructions to proceed to sentence accordingly. 

As the defendant has not shown any error in the judgment 


below, he must pay the costs of the appeal. 
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8. DEN ex DEM. of ELI LUNSFORD v. JAMES M. ALEXANDER. 


It is a general rule that a tenant shall never be permitted to controvert or raise 
objections to his landlord's title; and this rule extends to all parties claiming 
under the lessor or lessee, so that the lessee’s assignee er under-tenant can- 
not object to the title of the lessor or his assignee any more than the lessee 
himself could. 


This was an action of esecrment for a tract of land, 
tried at Buncombe on the last circuit, before his Honor Judge 
Dicx. 

The lessor of the plaintiff in support of his title produced 
in evidence a deed of bargain and sale to himself from one 
Thomas Jump, dated the 11th day of January, 1819, for the 
land in controversy, and proved that after his purchase of 
the land, he took possession of it, and in the latter part of the 
year 1828 leased it by deed to a Mrs. Skidmore for the term 
of five years from the Ist day of January, 1829; that Mrs. 
Skidmore took possession in January, 1829, and in the latter 
part of the same year, her husband leased the said land by 
deed for the balance of the aforesaid term to Matthew 
Woodson and Zadoc Halcombe ; that Woodson immediately 
took possession of the land, and that his co-lessee Halcombe, 
some time in 1830 sold his interest in the lease to the defend- 
ant Alexander, and made a written assignment thereof on 
the back of the deed of leases. That Woodson continued in 
possession of the land until some time in the year 1830, when 
he sold his interest in the land to Zachariah Candler, who 
took immediate possession of the same, and remained in 
possession until August, 1831, when.a man by the name of 
Hughey went into possession, and remained so until Octo- 
ber, 1834, when this suit was brought. ‘The lessor of the 
plaintiff then produced an affidavit of the defendant in which 
he stated that Hughey went into the possession of the land as 
his tenant, and it appeared that on motion the affiant was 
admitted to defend this suit as the landlord of Hughey. 

The defendant gave in evidence a grant from the State 
to the aforesaid Zachariah Candler, covering the land in 
dispute, dated the 10th day of January 1829, and also a deed 
for the same land to himself from Candler, dated in August, 
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1831. He then proved by Candler, that he, Candler, pur- Dec. 1838. 


chased the interest of Woodson in the land in dispute for the [uxsroap 
purpose of getting into the possession ; that Candler sold and , 


conveyed all his interest in the land to the defendant by the 
deed above stated, and gave up the possession to the 
defendant in August, or September, 1831. That Hughey 
went into possession the same year, and so continued until 
the suit was brought. 

His Honor instructed the jury that if they believed the 
evidence of the plaintiff’s lessor, he was entitled to recover; 
for it appeared that Candler got into possession of the prem- 
ises under Woodson; that Candler sold to the defendant, 
and Hughey as the tenant of the defendant went into the 
possession of the land before the expiration of the lease to 
Skidmore, and continued in possession until the expiration 
of the lease in 1834, and up to the time of bringing suit. 
That the defendant was estopped to deny the title of the 
plaintiff’s lessor, and could not avail himself of the grant to 
Candler until he had first surrendered the possession of the 
premises to the lessor of the plaintiff. The lessor of the 
plaintiff had a verdict and judgment, and the defendant 


appealed. 
No counsel appeared for either party in this Court. 


Dante, Judge. It is a general rule that a tenant shall 
never be permitted to controvert or raise objections to his 
landlord’s title; which rule extends to all parties claiming 
under the lessor or lessee ; so that the lessee’s assignee, or 
under-tenant, cannot object to the title of the lessor or of his 
assignee any more than the lessee himself could. Comyn 
on Landlord and Tenant, 519, and the cases there cited. 


The distinction between an assignment and a lease depends The dis- 


solely upon the quantity of interest which passes, and not |" a 


upon the extent of the premises transferred. When, thore- an an assign- 


fore the lessee of a house for seven years demises part of 
the house to another for the whole of his term, this is not an 


ment and 

an under- 

lease de- 
nds 


under-lease, but an assignment pro tanto. Crusoe dem, solely up- 


on L, and T., 52. The defendant had a moiety of the inter- 


est-in the term mentioned in the case assigned to himself, Pases,and 
6 


Blencowe v. Bugby, 3 Wilso, 234. Blk. Rep. 766. Comyn a. of 
interest 
which 
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Dec. 1838. and subsequently the other moiety was assigned to Candler. 
Lunsrorv Lhe two assignees entered and held the term as tenants in 
Aurzay- COmmon. Whereupon the relationship of landlord and ten- 

pea. ants immediately took place between the lessor and them. 


not upon ‘Candler and the defendant, by the assignment of the term to 


enc" them, were privies in estate in the term covered by the 


= original deed of lease, and each was estopped by that deed 


red. Whento controvert the lessor’s title, before he surrendered the 


——— possession to the lessor. Co. Litt, 352, a. Brireton v. Evans. 


ofa house Cro, Eliz. 700. Hudson v. Robinson, 4 Maul and Selwin 


for seven 


al 485. Where a party is estopped by his deed, all persons 
of the” claiming under it through him are equally bound by the 


house to 


another for©Stoppel. Stowe v. Wyse, 7 Conn. Rep. 214. The defend- 


he whol ° ° . 
of his term, 22¢ 48 to a moiety was estopped, being as to this part an 


itisnot assignee of the lease; and as to the other moiety, he could 


on but not be permitted to set up any defence to this action under a 


nn conveyance from Candler, because his grantor at the date 


tanto. of that deed was equally estopped to dispute the lessor’s 
Wherea title, which estoppel bound the grantee. We think the 


ty is es- 
aie judgment must be affirmed. 
= deed, > 
all persons 4 
claiming Per Corts. Judgment affirm 
under or 
through 
him =e 
equally 
bound bg 
the estop- 
pel. 
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Dec. 1838. 


THE STATE v. JOHN H. BENNETT: 


In an indictment for a riot and forcible trespass in entering a’ man’s dwelling 
house, he being in the actual possession thereof, and takingjfrom his posses- 
sion slaves and other personal property, it is not necessary to show that the 
prosecutor had the right to the property, or the right to the possession, but 
\ hether he had in fact the possession thereof, at the time when that posses- 
sion was charged to have been invaded with such lawless violence, and any 
evidence tending to establish thdt possession is admissible. 

An indictment for a forcible trespass in entering a man’s dwelling house, which 
does not charge an expulsion from the house or a withholding of the posses- 
sion thereof up to the time of the finding of the indictment, nor set forth the 
interest of the prosecutor, will not, in case of conviction, warrant a writ of 
restitution. 

Upon aconviction for a criminal offence, it is irregular to annex to the sentence 
any condition for its subsequent remission. A judgment, though pronounced 
by .the Judge, is not his sentence, but the sentence of the law. It is the 

* certain and final conclusion of the law following upon ascertained premises. 
It must therefore be unconditional. : 





Tue defendant was indicted together with three other 
persons at Guilford, on the last circuit before his Honor 
Judge Pearson, for that they with force and arms in the 
County of Guilford unlawfully, riotously and routously, did 
assemble and -gather together to disturb the peace of the 
State; and being then and there assembled and gathered 
together, the dwelling house of one Benjamin Curry, a free 
man of colour, there situated, and then and there in the 
actual possession of the said Benjamin Curry, unlawfully, 
riotously and routously did break and enter, and having so 
as aforesaid broken and entered the said dwelling house, 
then and there unlawfully, riotously and routously did take 
and carry away out of the actual possession of the said 
Benjamin Curry five slaves, to wit, Phillis, Harrie , Jim, 
Henderson, Emily and Wade Hampton, two beds, bedsteads 
and furniture, five chairs and three plates, the said Benjamin 
Curry being then and there actually present forbidding the 
said John H. Bennett, Joseph Micheaux, William Hix and 
William Rail so to do; and other wrongs to the said Benja- 
min Curry then and there unlawfully, riotously and routously 
did; to the great damage of him the said Benjamin 
Curry, to the evil example of all others in the like case 
offending, and against the peace and dignity of the State.” 
There was a second count in the indictment charging the 
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Dec. 1838. breaking the house and the taking and carrying away the 


State 
v. 


Bennetr. 


slaves and other property, to have been done violently, for- 
cibly, injuriously, unlawfully and with a strong hand,” instead 
of “ unlawfully, riotously and routously,” as in the first count, 
but similar in other respects to that count. 

On behalf of the prosecution it was proved that Benjamin 
Curry, a free man of colour, was living in the house men- 
tioned in the indictment, and cultivating the land on which 
it was situated, and on the day of the alleged trespass, was 
ploughing in oats near the house ; that he bought the land 
about twelve years before, about which time he also bought 
the negro woman Phillis, who was his wife and the mother 
of the other slaves; that he had lived on the land ever since 
he bought it, during all which time with the exception of a 
few weeks he had possession of the negroes and other 
personal property, up to the time of the trespass: that on 
the day of the alleged trespass, the defendant Bennett, in 
company with the other defendants, came to the house in 
the possession of Curry, and in despite of his repeated 
remonstrances, violently took and carried away the negroes 
and other personal property, and forcibly ejected Curry from 
the house, and put Hix, one of the defendants, in possession 
of it, who resided there until a few weeks before the trial, 
when he left the premises unoccupied. 

The defence was put upon the ground that Curry was 
not in possession, and the defendants’ counsel stated that 
they expected to prove that Bennett was in possession, for 
that Curry had sold the land, negroes and other property to 
him, and executed deeds therefor, and that afterwards the 
possession was surrendered to Bennett, and that he, to con- 
tinue his own possession, placed these negroes there to live, 
and gave permission to Curry to stay there as a guest or 
lodger, or as his agent or overseer, he, Curry, taking care of 
the property in consideration of this permission to live with 
his wife and children. The defendants’ counsel then read in 
evidence three deeds from Curry to Bennett, for the land, 
negroes, and other property in question. This evidence was 
objected to by the Solicitor General for the State. The 
defendants’ counsel then introduced two witnesses, Hunt 
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and Newsom, who gave evidence tending to establish Dec. 1838. 


the facts alleged in the defence. 





The Solicitor General then stated that he had much ,,," 


evidence to offer, but being aware that it would be objected 
to, he would ask permission to state it to the Court, that he. 
might obtain the opinion of the Court whether the whole 
or any part of it was admissible. He was requested to state 
it, which he did as follows: That the defendants’ witness 
Hunt, and one Lindsay, had some time before the executions 
of the deeds by Curry to Bennett, by means of usury and 
extortion, obtained from Curry evidences of debt to a con- 
siderable amount, secured by a deed of trust, fraudulently 
obtained, upon Curry’s land and negroes ; that Lindsay and 
Hunt caused the trustee to advertise the negroes for sale, 
and that Curry under great apprehensions that his wife and 
children would be sold and carried out of the State, applied 
to the defendant Bennett for assistance; that Bennett 
promised him that if he would put the negroes in pawn to 
him, Bennett, he would stand his security and enable him to 
enjoin the sale and bring Hunt and Lindsay to a fair 
settlement; that while Curry was resting easy under this 
assurance, Bennett came to a secret understanding with 
Lindsay; that he, Bennett, would buy the negroes from 
Curry with Lindsay’s claims, and Lindsay agreed to wait 
with him until he could send the negroes off and sell them ; 
that a few days before the sale under the trust was to take 
place, Lindsay refused to stand to his agreement with 
Bennett, upon which Bennett informed Curry that he could 
not assist him as he had promised; whereupon Curry took 
the negroes and carried them to Greensborough, and applied 
to counsel to have a bill of injunction prepared against 
Lindsay and Hunt ; that Lindsay and Hunt hearing of this, 
went to Bennett and agreed to take one hundred dollars less 
for their claims than had been before agreed upon, if he 
would hasten off and prevent Curry from filing his bill, and 
induce him to return with the negroes; that Bennett 
_ accordingly posted off to Greensborough, and by artful 
representations and fair promises of assistance, prevailed 
upon Curry to return with the negroes; that on the day of 
“ie sale and just before the sale was to take place, Bennett 
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Dec. 1838. procured Curry to execute the deeds above-mentioned, with 


STate 


®. 
Bennett. 


an understanding that Bennett would bring Hunt and 
Lindsay to a fair settlement, and also that if Curry should 
pay to Bennett in twelve months the balance he, Bennett, 
should have to pay on the claims of Hunt and Lindsay, then 
the negroes and ali the other property should be re-conveyed 
to Curry, and in the mean time he, Curry, should retain the 
possession ; that Curry believed that all this was expressed 
in the deeds ; that on the same day Lindsay handed over to 
Bennett all the evidences of debt, and surrendered to him 
the deeds of trust, Bennett giving him his bond for the 
amount last agreed on. That some short time afterwards 
Bennett told Lindsay that Curry was determined to file a 
bill and expose all his usury and frauds, and moreover that 
Curry alleged that one of the notes was a forgery; that 
Lindsay thereupon agreed to compromise upon almost any 
terms, and finally surrendered to Bennett the bond which he, 
Bennett, had given him endorsed, “received and satisfied in 
full,” and took from him a bond for less than one fourth of 
the amount of the former to be paid when Bennett should 
sell the negroes. That all this was transacted before 
Bennett committed the alleged forcible trespass. 

The defendants’ counsel objected to all this evidence. 
The Court was of opinion that only such parts of it, as tended 
to explain the possession, and to show whether the possession 
was in Curry or Bennett, were admissible, as the title of the 
land was not at issue; and the Court excluded all the 
evidence relative to what had been done and transacted 
before Bennett undertook to assist Curry, and also excluded 
all the evidence as to what took place between Bennett and 
Lindsay after the execution of the deeds by Curry, and the 
surrender of the trusts and evidences of debt by Lindsay 
and Bennett. The Solicitor then called witnesses who stated 
the transactions, substantially as set forth by the Solicitor, 
between the time when Bennett undertook to assist Curry, 
and the execution of the deeds, and the surrender of the trust 
and evidences of debt. 

The defendants’ counsel, in the argument, insisted that 
forcible trespass could not be committed unless the person 
in possession had some estate in the property, and moved 
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the Court to charge, that unless the jury were satisfied that Dec. 1838- 
Curry had an estate in the property, they should find for the Stare 


defendants. 

His Honor charged that to sustain the indictment, the 
State must prove that Curry was in possession of the house, 
negroes and other property ; that being so in possession and 
being actually present, he was forcibly and with a strong 
hand deprived of the possession by the defendants ; that in 
this indictment it was a matter of indifference who had the 
title, for the law forbids even the owner of property forcibly 
to take that property from the possession of another who 
was present, because of its tendency to a breach of the 
peace ; and that the reason why the defendants had been 
permitted to read in evidence the deeds under which Ben- 
nett claimed was not to enable the jury to decide who had 
the title to the property, but to explain the possession, and 
enable the jury to decide whether in point of fact at the time 
of the alleged trespass Bennett or Curry was in possession. 
That if this evidence satisfied them that Curry was suffered 
to hold possession of the house, negroes and other property 
under an agreement that he should have twelve months to 
redeem, and in the mean time might keep the possession, 
then the indictment was sustained so far as possession was 
concerned. Or if the evidence did not satisfy them that 
there was this right to redeem, but they were satisfied that 
after the execution of the deeds, Curry was suffered to re- 
tain the house, land and other property, and the negroes, 
though taken away for a time, had been sent back, with the 
understanding that he was to keep possession of the house 
and land, negroes and other property as long as he behaved 
himself, in the language of one of the witnesses, or until Ben- 
nett called on him to give up the possession, and in the 
mean time was to work on the land, and hold possession of 
the negroes, stock, &c., then the indictment would still be 
sustained, so far as the possession was concerned ; for though 
Bennett would then have the right to the possession when- 
ever he chose to call for it, yet this case did not permit 
him to take possession by violence. But if the evidence 
satisfied them that after the execution of the deeds, the pos- 
session of the house, negroes and other property was sur- 
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Dre. 1f38. rendered to Bennett, and that he, with @ view to continue 
Stare his own possession, had put the negroes there to live, and 
Bexsarr, 8#¥€ permission to Curry to stay there as a guest or a lodg- 
_er, or as his agent or overseer, he, Curry, having a care to 

the property in consideration of this permission to live with 

his wife and children, then the possession would be in Ben- 

nett, and they should find the defendants not guilty. His 

Honor further charged the jury that if they were satisfied 

that Curry had possession, the next question was, did the 
defendants by violence deprive him of that possession, he be- 

dao rd ing present at the time? that this violence would be suffi- 
cessary to Ciently proved by the defendants’ appearing in such numbers 
inner, and under such circumstances as to deter Curry from resist- 
{or a forci- ance, though there was no actual breach of the peace ; that 
pass in en- to prove the presence of Curry, it was not necessary to 
mane. Show that he had hold of the negroes provided he was on the 
mong & , Spot; that this offence could not be committed in Curry’s 
absence, because there would then be no danger of a 


takin 


from his breach of the peace ; it was necessary that he should be pre- 
sent so as to make it likely that there would be a breach of 


personal 

will be suf- the peace. 

fond’ py ‘The jury returned a verdict of guilty against all the de- 
showing fendants ; whereupon it was ordered and adjudged by the 
defendants Court that the defendant Bennett, should pay a fine of $100, 
appeared and each of the other defendants a fine of $10. It was 


in such 
numbers further ordered and adjudged that the defendant Bennett, 


| - should be imprisoned for six calender months; the imprison- 


ces as. to ment to be remitted upon said Bennett’s surrendering to Benj. 


aoe al pro mentioned 
Curry the negroes and other personal property r 
from resis in the indictment, together with the debts and evidences of 


though debt upon said Curry transferred to Bennett by Hamilton 
oa Lindsay, and executing to said Curry a reconveyance of the 
house and land, of the negroes and other personal property 


breach of 


— contained in the deeds and bill of sale from Curry to Ben- 


a = discharge from all causes of 
indictment nett, executing a release and discharge 

the Pes: action growing out of said deeds and bill of sale, the suffi 
prosecutor ciency of the deed of reconveyance and release to be ap- 


proved, but proved of by George C. Mendenhall and John A. Gilmer, 
yo Attorneys of the Court. It was further ordered that a writ 
pay behad of restitution should issue to the Sheriff of the county, requir- 
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ing him to place said Curry in possession of the house and Dzc. 1838. 
land mentioned in the bill of indictment. From this judg- ~g;,7e 
ment the defendant Bennett appealed to the Supreme Court. ,, ° 


Bennett. 
W. A. Graham and J. T. Morehead, for the defendant. a 
The Attorney General, for the State. ———- 
” cient if he 


on 


Gaston, Judge. The first exception taken by the de- the spot. 
fendant in this case is because of the admission on the trial 
of irrelevant and improper testimony. This exception was 
argued by his counsel upon the assumption that the judge 
had received all the testimony which the Solicitor General 
prayed leave to introduce. We were satisfied upon the, 
statement of the case in the transcript that such could not 
have been the fact, but ag the statement seemed to involve 
some inconsistency, probably the result of clerical inaccura- 
cy, we have caused the transcript to be compared with the 
original record, and upon that examination find that his 
Honor declared that the rule of law excluded (not included 
as was set forth in the transcript) al} the evidence of what 
occurred before Bennett undertook to assist Curry, and also 
excluded all the evidence offered of what took place be- 
tween Bennett and Lindsay after the execution of the con- 
veyances by Curry, and after the surrender of the deeds of 
trust and evidences of debt by Bennett and Lindsay. We 
have caused the transcript to be amended accordingly. It 
now distinctly appears, what before the Court understood 
to appear, that the evidence admitted, which is the subject 
of this exception, was confined to the circumstances attend- 
ant on and explanatory of the alleged sale by Curry to Ben- 
nett, under which the latter pretended that he had posses- 
sion, and Curry only the care of the property conveyed by 
it. To this evidence we can see no valid objection. We 
perfectly agree with the Judge that the guilt or innocence 
of the persons charged in respect to the offences described 
in the indictment did not depend upon the question whether 
Curry had the right to the property, or the right to its posses- 
sion ; but whether he had in fact the possession thereof at 
the time when that possession was charged to have been 
invaded with such lawless violence. If the house broken into 
were occupied by him as his dwelling house, and the. goods 

7 
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Dec. 1838. forcibly wrested were held by him as his goods, and the 
State eVidence brought home to the accused the violence charged, 
Brawrrr, it cannot be doubted but that the peace of the State was 
outrageously violated, and that the accused were guilty of 
the riot and trespass charged upon them. We are of opin- 
ion therefore that there was no error «in the conviction of 
which the defendant complains. We think however that 
there are objections to the judgment rendered upon the con- 
viction. This was not a conviction of the offence of a forci- 
ble entry and detainer, much less of that offence under the 
statutes. The indictment does not charge an expulsion from 
the house, and a withholding of the possession thereof up to 
the time of the finding of that indictment, nor set forth the 
interest of the prosecutor in the house from which he was 
expelled. The conviction therefore did not warrant a writ 
of restitution. Rez v. Bake, 3 Bur. 1732. Rez v. Wilson. 
8 Term 358. Hawkin’s Pleas of the Crown, Book 1, ch. 28, 
sec. 41. So on a conviction for a nuisance, unless the in- 
dictment set forth the nuisance as still in existence, there can 
not be judgment to abate it. The King v. Stead, 8 Term 
142. 
We are also of opinion, that it was irregular to annex to 
the sentence any condition for its subsequent remission. 
We know that a practice has prevailed to some extent of 
The prac- inflicting fines with a provision that they should be diminish- 
nh which ed or remitted altogether upon matter thereafter to be done, 
as pre- 
vailed to or shown to the Cuurt by the person convicted. But we 
fent in this €@N find no authority in law for this practice, and feel our- 


tent in this 


ng in- selves bound, upon this first occasion when it is brought ju- 
fines ‘with dicially to our notice, to declare it illegal. A judgment 
a provision 


that they though pronounced by the Judge is not his sentence but the 
pan sentence of the law. It is the certain and final conclusion of 


or remitted the law following upon ascertained premises. It must there- 
altogether Me: ‘ 
upon mat- fore be unconditional. When it has been rendered—except 


ter thereaf shat during the term in which it is rendered it is open for 


done or | reconsideration—the Court have discharged their functions, 


the Court and have no authority to remit or mitigate the sentence of 
on eon the law. Hawkin’s, Book 24d, ch. 48, sec. 25. 1 Inst'tutes, 
victed, is 960. King v. Wing gfield, Cro. Car. 251. This is one of the 


high powers of the executive. 


iile gal. 
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In cases where the law gives to the Judges a discretion Dec. 1838. 
over the quantum of punishment, they may with propriety” srare_ 
suspend the sentence for the avowed purpose of affordingto p,¥. oe, 
the convicted an oppertunity to make restitution to the per- 


. : . ° n cases 
son peculiarly aggrieved by his offence, or to redress its where the 
mischievous public consequences. And when judgment is '*%, 2” | 


to be pronounced, the use which has been made of such op- oe a 
ae ‘ . : iscretion _ 
portunity is very proper to be considered by the Court in the over the 


exercise of that discretion. Practically therefore every eee 


salutary effect of these provisional judgments is attainable Me™ be 
without a departure from the forms of law. But if it were propriety 


not, no considerations of expediency, or of supposed public oie. 


convenience, can justify a departure from these, which are {/P°e for 





the avowed 
i j i ur of 
among the strong safeguards of public right and private Paending 
security. to the con- 
victed an 


The judgment which has been rendered against the de- oo portuni- 


fendant is therefore reversed, and this opinion is to be certi- ty to make 
restitution 


fied to the Superior Court of law for the county of Guilford, to the per- 


with directions to award sentence of fine or of fine and im- fiarly ag- 


prisonment against the defendant agreeably thereto and to aap aig 


the laws of the State. or to re- 
dress its 
- : mischiev- 
Per Curiam. Judgment reversed. ous _publie 
consequen- 
ces, and 
when judg- 
ment is to 
be pro- 
nounced, 
the use 
which has 
DEN ex DEM. of MARTHA H. IVES v. MARK 8S. SAWYER. —_ _—~ 
of such op- 


Where both parties claim title under the same person, it is not competent to io 


either as such claimant, to deny that such person had title. roper to 
Where neither the certificate of the commissioners appointed to take the private S consid- 
examination of afeme covert upon a deed made by her and her husband, nor ered by the 


any record produced, show that she was privately examined, the deed is void + aye 


as to her. cise of that 
The cases of Murphy v. Barnett, 1 Car. Law Repos. 105—Burgess v. Wilson, discretion. 

2 Dev. 306—Lwucas v. Cobbs, Ante 1 vol. 228, and Fenner v. Jasper, Ibid. 34 

approved. 


Tuts was an action of rsectMeENT, tried at Perquimons 
on the last circuit before his Honor Judge Bamey. 

The lessor of the plaintiff deduced title as follows: In the 
year 1772, one Joseph Sutton devised the land in contro- 








| 
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Dec. 1838. versy to his son Benjamin Sutton, who died intestate, leaving 


_ 


lvgs 


v. 
Sawyer. 


Granberry Sutton his heir at law. Granberry Sutton died 
in the year 1795, after making his will, in which he devised 
the land to the lessor of the plaintiff who was his daughter. 
The Suttons had possessed and cultivated the land for many 
years. The defendant objected to the lessor of the plaintiff’s 
recovery on this evidence, as no grant from the State for 
the land had been exhibited. Whereupon she prdduced in 
evidence a deed for the said land from her deceased husband, 
Jesse Ives, and herself to one James Leigh, under whom the 
defendant claimed, in which deed there was the following 
recital, “it being a part of the land formerly Granberry 
Sutton’s deed, and fell to the said Martha H. Ives, by heir- 
ship from her father, the said Granberry Sutton.” This 
deed, the lessor of the plaintiff contended was void as to 
her, for want of her private examination thereto, though as 
she alleged it conveyed the interest of her husband in the 
land, and the recital therein estopped the defendant from 
denying her title under her father Granberry Sutton. The 
only evidence of the acknowledgment and probate of the 
said deed as to the lessor of the plaintiff was the following 
certificates, endorsed upon the deed—to wit: ; 


“ Pere. Co. Court, This deed of sale, Jesse Ives and 
Feb. Term, 1820. wife to James Leigh, was duly ac- 
knowledged in open Court and ordered to be registered; at 
the same time Thomas Long and James Sumner, Esq’rs, 
were appointed to take the private examination of Martha 
Ives, wife of said Jesse, separate and apart from her said 
husband, touching her signature to the said deed, and report 
accordingly. Test. Joun Woop, CI’k.” 


“Pursuant to the commission to us directed, we the 
undersigned have proceeded to examine Martha H. Ives, as 
touching her signature to the within deed, and on examina- 
tion she says she signed the within deed of sale freely and 
voluntarily, and without any fear or constraint of her said 
husband or any other person. 

Given under our hands and seals this 15th day of Feb- 
ruary, 1820. Tuo. Lone, (Seal.) 

James Sumner. (Seal.) 
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It was proved on the part of the defendant that the 15th Dee. 1838. 
day of February, 1820, was during the session of the County _ Ives 


Court of Perquimons, at the February Term of that year. 
Under the instructions of his Honor, the jury returned a 
verdict for the lessor of the plaintiff, and the defendant 
appealed. 
No counsel appeared for the defendant in this court. 
Devereuz, for the lessor of the plaintiff. 


Daniet, Judge, after stating the case, proceeded as 
follows: The deed from Jesse Ives and wife, although void 
as to the lessor of the plaintiff, passed to Leigh under whom 
the defendant claims that interest in the land derived to the 
husband from his wife; and is an acknowledgment of the 
defendant, that Granberry Sutton had an estate of inherit- 
ance in the land; and that he derived title to the same as 
coming from the said Sutton, the identical person from whom 
the lessor now derives her title. Both parties claim directly 
from Granberr¥ Sutton, and it is not competent to either as 
such claimant, to deny that he had title. Murphy v. Bar- 
nett, 1 Car. Law Repos. 105. 

On the second point, the cases cited for the plaintiff’s 
lessor, show clearly, that the deed from Ives and wife to 
Leigh, is void as to the wife. The certificate of the com- 
missioners does not show, nor is there any record produced, 
that she was privately examined. The law has not been 
complied with, and the defendant must fail on this ground. 
Burges v. Wilson, 2 Dev. Rep. 306. Lucas v. Cobbs, Ante 
1 vol. 228. Fenner v. Jasper, Ibid. 34. The judgment 
must be affirmed. 


Per Curiam. Judgment affirmed. 


v- 
SawYeEr. 
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DEN ex DEM. of SAMUEL S. ROSS »v. ACHILLES 
DURHAM. 


Where two persons ‘purchase jointly from the same vendor, and enter into 
possession of a tract of Jand as tenants in common, and efter a common 
possession of several years, execute an agréement under their hands and 
seals, in which they acknowledge that they hold the land as tenants in com- 
mon, it cannot be permitted to either of them, or to any other person claiming 
under either of them, until the rights thereby acknowledged shall be divested 
or changed, to set that possession up as hostile to the title of his co-tenant. 
And in such case if one of the tenants in common convey by deed the whole 
land to another person, and recite in the deed that he, the vendor, had title 
to the whole, and the purchaser is ignorant of the tenancy in common, it 
will not prevent the rule of law from attaching. The estoppel applies to the 
purchaser by reason of his privity with and under his vendor, not because of 
personal ill faith. 

A deed for the whole land made by one tenant in common to a third person, is 
color of title, under which a possession by the purchaser for a sufficient 
length of time would divest the title of his co- tenant, 

An agreement made by two persons in possession of a tract of land under a 
joint purchase in which they acknowledged under their hands and seals that 
they were tenants in common of all the lands which they had purchased 
from their said vendor, estops both of them from denying that their vendor 
had title to the land, and also estops each from averring any antecedent 
matter to show that the other had no title. 


This was an action of Esecrmenr tried before his Honor 
Judge Nasu, at Rutherford, on the last spring circuit. The 
lessor of the plaintiff in order to show title to the land in 
dispute, offered to produee in evidence a deed from one 
Peter Fisher to himself and one Jacob Fisher, bearing date 
in 1809, which deed was objected to because it had not been 
duly proved, as appeared from the certificate of registration. 
The objection was sustained by the Court when the plain- 
tiff’s lessor proved its execution, and offered it in evidence as 
color of title, and showed a possession of the land under it 
from the year 1809 until 1818 or 1819; and he further offer- 
ed in evidence a deed from Jacob Fisher to the defendant, 
executed in November 1837, and proved the defendant to 
be in possession. The deed from the said Jocob to the de- 
fendant recited that the land was conveyed to said Jacob 
from the Marshall of this State. The deed from the Mar- 
shall referred to bore date in 1811. The plaintiff’s lessor in- 
troduced also an agreement under seal between the said 
Jacob Fisher and himself, executed on the 10th day of April 
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1817, wherein it was witnessed “that Samuel S. Ross and Dec. 1838. 
Jacob Fisher both of the county of Rutherford and State of s,uveu S. 


55 


North Carolina, have mutually agreed and finally adjusted *o** 


all their suits at law, and all matters and things of whatso- Acniuies 


ever nature from the beginning of the creation unto the pre- 
sent date, and both acknowledge the following statement to 
be correct, and the true meaning of their settlement, to wit ; 
the said Samuel and Jacob are to be joint owners and equal- 
ly interested in all the land or tracts of land conveyed by 
Peter Fisher to the said Samuel and Jacob, to wit, &c.,” 
mentioning the land in controversy and other tracts. The 
deed from Peter Fisher to the plaintiff’s lessor and Jacob 
Fisher was not registered till the year 1831, and it did not 
appear that the defendant when he purchased from Jacob 
Fisher in 1827, had any knowledge of its existence. It also 
appeared in evidence that Peter and Jacob Fisher were in 
possession of the said land from the year 1804, and continu- 
ed in possession until 1818, and also that the plaintiff’s lessor 
removed from the land in 1818 or 1819 and went to South 
Carolina, and in the year 1831 instituted this suit. _ 

It was denied on the part of the defendant that the deed 
from Peter Fisher to the plaintiff’s lessor and Jacob Fisher 
béaring date in 1809, had ever been delivered, and if it had, 
the defendant contended that the plaintiff's lessor had by 
solemn acts and declarations disavowed title under it, and 
he offered in evidence first a bill of injunction sworn to and 
filed by the plaintiff’s lessor in Rutherford Court of - Equity 
in 1814 against Peter Fisher and others, alleging a want of 
title in the said Peter to the said land, and praying relief from 
the payment of the purchase money therefor. And to repel 
the effect of the compromise executed on the 10th of April 
1817, the defendant offered in evidence an instrument of 
writing executed on the same day, and proved that it was 
executed at the same time by the plaintiff’s lessor and the 
said Jacob Fisher, and insisted that the land in question was 
excluded from the compromise, and the matter left at large. 
The said instrument of writing was in these words: “ It is 
hereby understood that the agreement made and concluded 
by Samuel S. Ross and Jacob Fisher on the 10th of April 
1817, respecting their controversies, is to have no effect as 
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Dec. 1838-to the suit Mark Bird’s heirs v. Jacob Fisher and Peter 


Samus 8S. 


Ross 
v. 
ACHILLES 
Duraam. 


Fisher and Samuel S. Ross agent or Attorney for said heirs : 
said suit is to stand in as full force as though there had no 
agreement taken place between said parties. This is ac- 
knowledged by the parties to be our act and deed on the 
10th April 1817.” The defendant also offered in evidence 
a record from Rutherford Superior Court, from which it ap- 
peared that the plaintiffs lessor as, Attorney in fact for Mark 
Bird’s heirs instituted an action of ejectment on behalf of said 
heirs against the said Peter and Jacob Fisher for the land in 
controversy in the year 1812, and prosecuted the same 
until 1818 and afterwards. It was also proved on the part 
of the defendant, that the administrator of Mark Bird recov- 
ered a judgment in the year 1810 or 1811 against Peter 
Fisher, that the plaintiff’s lessor purchased said judgment 
and instructed the Sheriff to sell the land in question under 
the execution on said judgment then in his hands, and that — 
the Sheriff did so, when Jacob Fisher became the purchaser 
and took a deed from the Sheriff dated in 1812, which deed 
the defendant offered in evidence and relied on. It did not 
appear that the land in dispute had ever been granted by 
the State. 

For the lessor of the plaintiff it was insisted that the seven 
years’ possession under color of title made his title a perfect 
one. It was also insisted for him, that by the agreement 
aforesaid and the deed taken by defendant from Jacob Fish- 
er, and the deed from the Sheriff to Jacob Fisher in 1812, 
the defendant was estopped from denying that the title was 
out of the State and in Peter Fisher. 

For the defendant it was insisted, that the deed from 
Peter Fisher to the plaintiff’s lessor and Jacob Fisher had 
never been delivered, and if it had that the plaintiff’s lessor 
had disavowed title in Peter Fisher by his bill of injunction, 
by his prosecuting a suit as Attorney in fact for Bird’s heirs 
for said lands against said Peter and Jacob Fisher, and by 
his purchasing the judgment aforesaid, and causing the land 
to be sold by the Sheriff. And it was also insisted that it 
was a fraud in the plaintiffs lessor to eause the land in ques- 
tion to be sold to satisfy his own execution, and thereby 
mislead and entrap an innocent purchaser. The defendant 
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contended further that the agreement of the 10th of April Dec. 1938. 


1817 relied on by the plaintiff’s lessor was rendered inoper- 
ative as to the land in dispute by the other agreement execu- 





Ross 
. 
Durnam. 


ted at the same time, and that at most it could only raise an | 


equity, and could not operate as an estoppel ; that.as the 
plaintiff’s lessor had introduced the deed from Jacob Fisher 
to the defendant, which recited that said Jacob claimed un- 
der a deed and sale made by the Marshall for taxes, such 
recital was evidence for the defendant and showed that said 
Jacob did not claim under either Peter Fisher or the plain- 
tiff’s lessor; that a seven year’s possession under color of 
title without showing a grant from the State, would not ripen 
an imperfect title into a perfect one; and that as to the 
Sheriff’s deed he the defendant was not estopped as he 
claimed*under both creditor and purchaser. 

His Honor charged the jury that delivery was essential 
toevery deed, but that when a deed was produced by him 
to whom it purports to have been made, the presumption of 
law was that it was rightfully in his possession, and threw 
upon the party denying its delivery to show by sufficient 
evidence that it never had been delivered. That if in this 
case the defendant had satisfied them that the deed from 
Peter Fisher to the plaintiff’s lessor Ross, and Jacob Fisher 
never had been delivered, they would lay it aside altogether 
in the consideration of the case, that if on the contrary they 
should be satisfied from the evidence that it had been deliv- 
ered, then the plaintiff’s lessor and Jacob Fisher became 
tenants in common, and each was estopped to deny title in 
Peter Fisher so far asthe other was concerned, and that the 
estoppel extended to all claiming under them. That posses- 
sion under the deed from Peter Fisher for seven_years ripen- 
ed the title into a good and valid one, and rendered it unne- 
cessary for the plaintiff’s lessor in this case to produce a 
grant from the State. His Honor instructed the jury further 
that so far as Jacob Fisher or those claiming under him were 
concerned, the plaintiff’s lessor was not deprived of any 
right which Peter Fisher’s deed vested in him, by the filing 
of the bill in equity or the other facts relied on by defendant’s 
counsel that the deed of agreement made in April 1817 be- 
tween the plaintiff’s lessor and Jacob Fisher, if it did not 

8 
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Dec. 1838: operate as a common law conveyance, was an acknowledg- 
Ross ment on the part of Jacob Fisher that the plaintiff’s lessor 
Deanam WS a tenant in common with him, at least from that time 
in the land mentioned in the agreement, (and the land now 
in controversy was so mentioned) and estopped the said 
Jacob and all claiming under him from denying it ; that as 
to the defeasance to that deed relied on by the defendant, it 
related to the suit then pending in the name of Bird’s heirs 
against the Fisher’s, and not to the land now in dispute. 
That as to the recita! in the deed from Jacob Fisher to the 
defendant that the land was derived under a deed from the 
Marshall, that deed bore date before the compromise and 
agreement of 1817, and could not alter the relation in which 
the parties stood to each other at that time. ‘The lessor of 
the plaintiff had a verdict and judgment, and the defendant 
appealed. 
D. F. Caldwell for the defendant. * 
Clingman for the lessor of the plaintiff. 





Gastron Judge. The case does not set forth the evi- 
dence which was given respecting the execution of the deed 
from Peter Fisher to Jacob Fisher and the lessor of the 
plaintiff, and therefore it is impossible for us to say positively 
whether there is or is not error in that part of his Honor’s 
instruction which relates to the delivery of the deed. Exe- 

Execution CUtion includes delivery and when it is stated as a fact that 


— “its execution was proved,” we must understand that such 
elivery, 


and when evidence was offered as established its delivery prima facie 


Ag and until this evidence was contradicted or impeached. If 


= om it were then certainly the production of the deed by one of 


execution the grantees accompanied with testimony of long possession 


wit Under it isa very strong circumstance to confirm the prima 
tb : : 
mitbe facie proof of delivery. 


that such -— If this action had been brought against Jacob Fisher, it 


evidence is plain we think that the plaintiff would be entitled to res 
eds es cover. Not only had the lessor of the plaintiff nd the said 
its eaoesy Jacob entered into the possession under one and the same 


prime -[- claim of title, a deed from Peter Fisher to them as tenants in 
} ove then common ; but on the 10th April 1817, after they had been 
duction of thus in possession for more than eight years, they executed 
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an instrument which they called an agreement under their Dee. 1338. 
hands and seals for the avowed purpose of settling and con- Ross 
cluding all controversies which had theretofore existed be- p tix. 
tween them, whereby they do acknowledge, declare and eotatie 
agree “that they the said Samuel and Jacob are to be joint one of the 
owners and equally interested in all the land and tracts of Stmpa- 
land conveyed by Peter Fisher to the said Samuel and Ja- oe 
cob.” It could not be permitted to either of them, holding of long 
possession after this solemn declaration, until the rights there- oo py 
by acknowledged should be divested or changed, to set that nad in 
possession up as hostile to the title of his cotenant. It fol- cumstance 
lows we think that the defendant having succeeded to Jacob dy + 
Fisher’s possession, and coming into that possession under/tePtry, 
him, is equally estopped from denying the right of the lessor 
of the plaintiff. 
The declaration in Jacob Fisher’s deed to the defendant 

that he had a title to the whole—or the ignorance of the de- 
fendant with respect to the right of the lessor of the plaintiff 
at the time when that deetl was made, does not prevent the 
rule of law from attaching. The estoppel applies to the de- 
fendant by reason ofhis priority with and under Jacob Fish- 
er, not because of personal ill faith, Jacob Fisher’s deed 
was indeed a color of title under which a possession by the 
defendant for a sufficient length of time, would divest the title 
of the plaintiff’s lessor, But until that title was divested, it 
was sufficiently established against Jacob Fisher and those 
coming in afterwards under Jacob Fisher by showing the 
avowed cotenancy with him. 

-A brief notice will be all that is necessary of the other 

ints in the case. The statements made in the bill in 
Equity filed by Ross could only be material as evidence to 
show that Peter Fisher had not a good title at the date of his 
deed. But this would not effect the title of the plaintiff's 
lessor because the defandant was not at liberty to dispute 
that title. The construction which the Judge placed on the 
proviso or memorandum attached to the agreement was the Where an 
only one it could bear. As to the Marshall’s deed—and ‘the wa made 
sale by the Sheriff under the judgment of Bird’s heirs against >¢t,"*f"¢4? 
Peter Fisher, which judgment had been bought by Ross—it the pur- 


pose of set- 


is enough to say that these as well as the bill in equity, ail ting al! 
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Dec. 1838. occurred previously to the execution of the judgment of the 
Ross 10th April 1817, and all claims and contests under or by 
Donan, T2S80n of them, were by that instrument concluded. 

eaiatione We are of opinion that the judgment ought to be af- 


sies be- firmed, 

— d 

them, 

in which Per CurraM. Judgment affirmed. 





they ac- 
knowledg- 
ed among 
other 
things that 
sw Boog 3 RICHMOND M. PEARSON, Adm’r, of MARTHA TENNESON 
common of v. JOHN TAYLOR 

allthelands 

+ ny aq Where a testator bequeathed his negro woman Dice to his daughter Betsey, 
purchased and added “the first born of Dice that is living hereafter to fall to Martha 
from C, a Tennesson,” it was held, that the intention of the testator was to give to 
memoran- Martha Tennesson the first child that should be born alive of the body of 
dum en- Dice after the time he was speaking, to wit: the date of his will, and that she 


a. would take such first born child whether born in the life time of the testator 

ment by or after his death. 

the parties . 

that it was "T's was an action of Trover for a negro slave, named 

tend to the Joe, tried at Davie on the last circuit before his Honor Judge 
l s 

heirs Serr.e. : 


against B, "he plaintiff claimed under the following bequest in the 
‘and A, will of Caleb Webb, deceased—* and to my eldest daughter 
attorney Betsey, I will and bequeath forever to her and her heirs, 


for said . 
heirs,” | One negro woman Dice, one horse beast, one cow and calf, 


te cos a one bedstead and furniture for the same, the first born of 
ye Dice that is living hereafter to fall to Martha Tennesson, 
eperetion three sheep and one saddle to Betsey.” It was alleged by 


- Aantal the plaintiff that the slave Joe, for the conversion of whom 
thesc- this suit was brought, was the first born of Dice as described 


monte tbe in the will. There was testimony showing that there were 
tenancy" other children born of Dice before Joe, but whether they 


mon 
in the seid were born before or after the date of the will, did not 
tween’A, appear. 
> lle ‘to ~—-His Honor instructed the jury that the will of the testa- 
sut of D’Stor did not take effect until his death, and that no child of 


heirs for : . . . ; 
whom A, Dice born alive during the life of the testator would satisfy 


a the the bequest ; but if they believed that Joe was the first born 


same land: of Dice, after the death of the testator, the plaintiff would be 
entitled to recover. The jury returned a verdict for the 
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defendant, and the plaintiff moved for a new trial upon the Dec. 1938. 
ground that the Judge ought to have charged the-jury, that py,zeow, 


the plaintiff was entitled to recover, if Joe were the first 44™'s 
Tay Lor. 


born of Dice after the date of the will, though he were born 
in the testator's life-time. _The motion was overruled and 
the plaintiff appealed. 

Boyden and Cook, for the plaintiff. 

D. F. Caldwell, for the defendant. 


Danret, Judge, after stating the case proceeded as fol- 
lows :—It seems to us, that the intention of the testator, was 
to give to Martha Tennesson, the first child that should be 
born alive of the body of Dice, after the time he was speak- 
ing, to wit, after the date of his will. The first child born 
alive of Dice, after the date of the will, would be a specific 
legacy ; and if that child died, in the life-time of the testator, 
it would be the legatee’s misfortune. But on the contrary, 
if Joe was the first child born of Dice after the 
date of the will, the plaintiff would be entitled to 
recover his value, whether he was born before or after the 
death of the testator. We think the Judge erred when he 
said, that no child of Dice born alive during the life of the 
testator would satisfy the bequest. 

The judgment must be reversed and a new trial 


granted. 


Per Curram. Judgment reversed. 
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DEN ex DEM. of ELIAS LYNCH v. SAUNDERS D. ALLEN. 


Where a deed calls for a line along the bank of a river, and after the date of the 
deed, the bank of the river is changed by excessive floods producing violent 


and visible alterations, the boundary will not shift with the change of the , 


river, but will be where the bank was at the date of the deed. 


Tuts was an action of ssectment brought by the lessor 
of the plaintiff to recover a parcel of land lying between the 
dotted line B, C, D, E, and the river as represented on the 
annexed diagram : 


North. 





South. 

On the trial at Rutherford on the last circuit before his 
Honor Judge Dick, the lessor of the plaintiff produced in 
evidence a deed for a tract of land lying on the north-east 
side of Main Broad river, and calling for a beginning in 
John Bradley’s line, which is at A, in the diagram, thence to 
the south branch of the river at B, thence down said river 
along a marked line to a willow bush opposite the mouth 


of the Dead river at E, thence crossing the river to the. 


mouth of the said Dead river, thence with the meanders ef 
the said Dead river, &c. The lessor of the plaintiff then 
proved that when he purchased the land in the year 1820, a 
line was run and marked on the south bank of the river from 
B, along the river bank to a point opposite to the mouth of 
the Dead river; that since that time, the river had en- 
croached on the north bank by freshets, and that, by the 
accumulation of leaves, soil, &c., deposited during those 
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, freshets, the south bank of the river had been extended, so Deo. 1838 
that the bed of the river had becn changed. One of the Lyxcu 


witnesses, who was present at the survey in 1820, stated 
that he believed the south bank of the river was then at the 
line B, C, D, E; and another witness who was a!so present 
at that survey, stated that he thought the south bank was at 
that time as far out at least as the line B,C, F,G. The 
surveyor who ran both those lines after the suit was brought, 
stated that he could find no marked trees on either of them. 
The defendant was proved to be in possession of the land 
lying north of the line B, C, F, G, and between that line and 
the river. 

The defendant showed title to the land on the south side 
of the river, and his deed called for the plaintiff’s line on the 
bank of the river, and he contended that he had a right to 
go to the south bank of the river, wheresoever that might 
be. His Honor charged the jury that “ if they believed from 

.the testimony that the line was run and marked in 1820 as 
alleged by the lessor of the plaintiff, and that said line was 
either at the line B, C, D, E, or the line B, C, F, G, and they 
futher believed the defendant was in possession north of the 
line B, C, F, G, the plaintiff was entitled to recover.” The 
lessor of the plaintiff had a verdict and judgment, and the 
defendant appealed. 

Clingman, for the defendant. 

D. F. Caldwell, for the plaintiff. 


Gastox, Judge. The Court isof opinion that there was 
no such error in the instruction to the jury as to warrant a 
reversal of this judgment. We do not indeed hold that as 
the deed to the lessor of the plaintiff called for a marked line, 
that this line wherever established, was the boundary of 
that deed. We agree withthe counsel for the defendant 


that as the deed contained a double description “ along the w 


v. 
ALLEN. 


hena 


river” and “a marked line,” the natural object was the deed con- 


tains a 


more important description, controlled the marked line, and double de- 


was in law the true boundary. But it does not follow that 


scription 
“ along the 


because the river has deserted the bed in which it flowed river” and 
‘a marked 


when that deed was executed, that the boundary of the land line.” the 
of the lessor of the plaintiff has shifted with it. Admit that pouran 'y 
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Dec. 1838.such would have been the consequence if the river had 
Lyxca Yreceded from its southern bank by small and almost imper- 
a ceptible gradations, a point upon which no opinion is 

intended to be expressed or intimated, this consequence does 

is the more ‘ 

not follow from changes by sudden and violent floods. 


important 
descrip’, Such is stated to have been the fact in this case. The 
-— og change of the bed of the river was made by freshets, which 
marked We must understand to be excessive floods producing violent 
ame. and visible changes ; and the charge of the Judge is not to 
be treated as an abstract proposition, but as a practical 
instruction to aid the jury in applying the law to the case 


before them. 
Per Curtam. Judgment affirmed. 
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JOHN W. CALDWELL v. JAMES S. SMITH. 


Where in a contest about the sale and delivery of a slave, it is doubtful from the 
evidence whether the delivery, which was made, was for the purpose of trans- 
ferring the property tu the vendee, or merely that he should hold as bailee 
until a sale should be effected by means of a bill of sale, the question should 
be submitted to jury as one of fact for their determination. 

The act of 1792 (1 Rev. Stat. ch. 37, sec. 19,) applies to a sale between vendor 
and vendee, although no third person is concerned as creditor or purchaser. 
Where a sale is made at an agreed price, and the articles delivered do not cor- 
respond in nature or in quality with those contracted for, the vendee has a 
right to reject the articles altogether, but if he do not, and there is no war- 
ranty, the ordinary presumption is that he waives his objection to them, be- 

’ cause of their not corresponding with the contract. Iffrom the nature of the 
transaction, it be not practicable for him to reject the articles altogether—ae 
where they have been used before a discovery of the discrepancy—then, it 
has been held, he may reduce the vendor’s claim to a quantum valebaut, or 
to what the articles are actually worth. But where the vendee receives the 
very articles for which he contracted, and there was no stipulation with re- 
spect to its qualities, and these were as well known to him as to the vendor, 
the rule of ca veat empior applies, agd he is bound to fulfill his contract by 


paying the stipulated price. 


Tus was an action of assumpsir brought by the plaintiff 
to recover from the defendant the price of a negro slave 
alleged to have been sold and delivered. Plea—non 
assumpsit. : 

Upon the trial at Rockingham on the last circuit before 
his Honor Judge Pearson, the evidence was that in the year 
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1831, one Latta conveyed the slave in question to the plain- Dzc. 1938. 


their agent to hire out the slave, and sell him as soon as an 
opportunity offered ; that the negro was hired out by Donnell 
for the year 1833, to one Forrest, who lived near Hillsbor- 
ough; that in November of the year 1833, Donnell went to 
Hillsborough and offered to sell the negro, when the defend- 
ant, who was well acquainted with him and saw him 
frequently, after much chaffering, agreed to take him, and 
persons were called upon to bear witness to the bargain. 
The price fixed on was $525, payable on demand after the 
Ist day of January, 1834, with interest from that date: the 
defendant was to take possession of the negro as soon as his 
time was out with Forrest, to wit, about the Ist of January, 
1834, and was to notify Donnell by letter of his having done 
so. The evidence left it doubtful whether the defendant 
was to give Donnell his note for the price at February 
Court, 1834, in Hillsborough, or whether Donnell was to 
take the defendant’s letter as the evidence of thedebt. The 
evidence also left it doubtful whether the parties intended 
that the sale should be effected merely by the above stated 
bargain and delivery to the defendant, or whether, besides 
the sale and delivery by which the parties intended to pass 
the property, there was an agreement that Donnell was to 
procure a billof sale from the proper parties and hand it to the 
defendant, or whether the parties intended to effect the sale 
by abill of sale to be procured by Donnell from the proper per- 
sons, and did not intend that the property should pass by 
. delivery to the defendant, but only that he should hold the 
negro as bailee until the sale was consummated by the bill of 
sale. It was also proved that in November, 1833, Donnell 
apprised the plaintiff of his having made the trade, and the 
plaintiff assented to it; that about the Ist of January, 1834, 
the defendant took possession of the negro, and put him to 
work at his trade as a blacksmith, and notified Donnell thereof 
by letter, in which he stated that the negro was in his 
possession, that he ‘considered him as delivered,” and was 
ready to execute his bond according to the contract. It 


appeared further that soon after February Court, 1834, the 
9 


tiff in trust to secure and pay certain debts, that afterwards Cagpwait 
Latta and the plaintiff appointed by parol one Donnell as *, 


v. 
MITH. 
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Dec. 1838. negro died, and the defendant upon a demand being made, 
Catpwau. Fefused to pay the money or give hisnote. The defendant’s 


?. 
Sirs. 





counsel, for the purpose of reducing the stipulated price, 
proposed to show that at the time when the defendant took 
the negro into possession, he was in bad health and of 
little or no value; but the Court rejected this evidence, 
there being no suggestion of fraud, or of a warranty of 
soundness. 

The defendant’s counsel contended Ist, that the evidence 
if true, did not prove a sale accompanied with an actual 
delivery so as to pass the title under the act of 1792, (see 
1 Rev. Stat. ch. 3'7, sec. 19.) 

2dly, That the act of 1792, did not apply to a sale be- 
tween vendor and vendee, where no third person as creditor 
or purchaser was concerned. The last point was reserved 
with leave to move to set aside the verdict, and enter a 
nonsuit. 

His Honor charged the jury that the property in slaves 
might be passed in two ways, either by a bill of sale, or by 
a sale and delivery, and it was for them to decide from the 
evidence which of these two ways the parties intended to 
adopt ; that if they intended to effect the transfer of the 
property by means of a sale and delivery, and the defendant 
took possession of the slave with an intention thereby to 
acquire the property, and make him his own, they would 
find for the plaintiff, although the evidence satisfied them that 
there was an understanding that after the slave had thus 
been transferred to the defendant, and became his property, 
Donnell was to procure a bill of sale and hand it to the 
defendant for the further assurance of his title. But if the 
evidence satisfied the jury that the parties did not intend to 
pass the property by sale and delivery, but intended to effect 
the sale by means of a bill of sale, and that the defendant 
took possession of the slave as a bailee, to hold him until a 
bill of sale was procured, then they would find for the 
defendant. The jury found a verdict for the plaintiff; and 
the defendant moved for a new trial because of the rejection 
of his testimony, and also for error in the charge. This 
motion being overruled, he moved to set aside the verdict 
and enter a nonsuit upon the question reserved, but this 
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motion was also overruled, and judgment pronounced for the Dec. 1838. 


plaintiff, whereupon the defendant appealed. 
W. A. Graham, and Badger, for the defendant. 
_J.T. Morehead, for the plaintiff. 


Gaston, Judge. No error has been shown by the 
defendant to warrant a reversal of this judgment. The 
instruction of the Judge was in precise conformity to 
the doetrine laid: down by this Court in the case of Henry 
v. Patrick, Ante 1 vol. 358, and the evidence justified that 
instruction. The testimony offered for the purpose of 
reducing the stipulated price was properly rejected. There 
was no warranty of the health of the negro express or im- 
plied, and no imputation of unfairness in the vendor. Of 
course the rule of caveat emptor applied. The purchaser 
bought for better for worse, and was therefore bound to 
fulfil his contract. The cases which have been cited in argu- 
ment for the defendant, whether well or ill decided, do not 
apply to a sale of this character—but to sales at an agreed 
price where the articles delivered do not correspond in 
nature or in quality with those which were contracted for. 
In such cases the vendee has certainly a right to reject the 
articles altogether. If he does not and there is no warranty, 
the ordinary presumption is that he waives his objection to 
them because of their not corresponding with the contract. 
But if from the nature of the transaction it be not practica- 
ble for him to reject the articles altogether —as for instance 
where they have been used before the discovery of this dis- 
crepancy—then according to these cases he may reduce the 
vendor’s claim to a quantum valebant, or to what they are 
actually worth. (Stark on Evidence, Vendor and Vendee.) 
But here the purchaser received the very article for which 
he contracted—there was no stipulation with respect to its 
qualities, and these were at least as well known to him as to 
the vendor. There can be no more reason to discharge him 
from part of the price because the thing purchased turned 
out to be less valuable than was expected, than there could 
be to charge him with a higher price if it had proved more 
valuable than was anticipated. Where contracts are lawful 
—and fair—it is the duty of Courts to enforce their execution 

1 
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Dec. 1838. according to the agreement of the parties. ‘The judgment 
Catpwau must be affirmed. 

v. 


Smite, 


Per Curiam. Judgment affirmed. 








PENELOPE DOBBS v. WILLIAM H. GULLIDGE. 


The action ef trespass quare clausum fregit, being a remedy for an injury to the 
possession, cannot be maintained by him who had not "possession when the 
wrong was done. But where there is no actual possession in another, the 
law adjudges him in possession who has the property ; and this possession, 
which is usually called constructive possession, is fully sufficient to maintain 
the action. 

The action of “trespass quare clausum fregit is purely a personal action, 
sounding wholly in damages, and if permitted to survive the person dam- 
aged, survives to his executor or administrator. It cannot be revived by 
the heir or devisee of the person injured. 





This was an action of TRESPASS QUARE CLAUSUM FREGIT, 
brought originally by William Dobbs, but during the pen- 
dency of the suit he died, and the present plaintiff, “the 
widow and devisee under the last will and testament of Wil- 
liam Dobbs, came into Court, and became party plaintiff.” 
On the trial at Anson before his Honor Judge Nasu, on the 
last circuit, the plaintiff exhibited a clear title to the tract of 
land on which the trespass was committed, but she had no 
other possession than that which the law annexes to the 
title. The defendant was the owner of an adjoining tract, 
and about two years before the action was commenced, 
cleared a field of about two acres, fenced it in and cultivated 
it, and continued in the possession up to the time of the trial. 
At the time the defendant cleared the field, he declared that 
he did it with the view of taking possession. Upon this case 
the defendant moved that the plaintiff should be nonsuited, 
on the ground that she ought to have brought an action of 
ejectment, and that trespass could not be maintained. His 
Honor refused to nonsuit the plaintiff, but instructed the jury 
that the action was well brought ; that as the defendant was 
a mere intruder without title, his possession extended only 
to the boundaries of his enclosures ; that the plaintiff was not 
entitled in this action to any damages for the rents and use 
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of the land within the fence of the defendant; but was enti- Dec. 1938. 


tled to damages for the entry on her land by the defendant. 
Under these instructions, the plaintiff had a verdict and 
judgment, and the defendant appealed. 

Winston, for the defendant. 

Mendenhall, for the plaintiff. 


Gaston, Judge.—The exception taken by the defendant 
to the charge of the Judge is untenable. Trespass being a 
remedy for an injury to the possession, cannot be maintained 
by him who had not possession when the wrong was done. 
But where there is no actual possession in another, the law 
adjudges him in possession who has the property. This 
possession, usually called with us constructive possession, is 
fully sufficient to maintain the action. 

If there was no other objection to the judgment below it 
would be affirmed. But there is an error apparent on the 
record which the appellant insists upon, and on account of 
which the judgment must be reversed. William Dubbs 
who instituted the action died pending the suit, and thereup- 
on “ Penelope Dobbs the widow and devisee under the last 
will and testament of William Dobbs, came into Court and 
was made party plaintiff.” At common law the action of 
trespass could not be maintained by or against representa- 
tives. By our act of 1799, ch. 532, it is declared that the 
action of trespass “where property is in contest, and such 
action is not purely vindictive,” together with certain other 
actions therein enumerated, shall not abate or be discontinu- 
ed by the death of either party plaintiff or defendant, but the 
same shall and may be revived in the manner prescribed 
for the revival of other actions, The manner referred to is 
by an application to the Court of the heirs, executors or ad- 
ministrators of the plaintiff, if he hath died, or by bringing into 
Court the heirs, devisees, or executors or administrators of 
the defendant, if it be his death that renders a revival of the 
suit necessary. Whether the action is to be revived by or 
against heirs—or by or against the personal representa- 
tives—must depend upon the nature of the action. Tres- 
pass is purely a personal action sounding wholly in damages. 
A right to recover a recompense for damages sustained is a 





D — 


Gussitti, 
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Dec. 1838. chose in action, which if permitted to survive the person 

~Dosss damaged, survives to his executor or administrator. The 

Guecer, Beit or devisee has no interest in or claim to it—and 
cannot therefore either originally prosecute a suit for it, or 
revive one that has been instituted in the life of the person 
injured. M’Pherson v. Seguine, 3 Dev. 153. 

As a judgment has been erroneously rendered for the 
plaintiff below, when no judgment ought to have been ren- 
dered for either party, that judgment is reversed—and judg- 
ment on the verdict is arrested. 


Per Curiam. Judgment reversed, 








WILLIAM M. JOHNSON et uxor v. JAMES W. ENGLAND. 


A judgment confessed to a married woman as if she were single, comes within 
! the operation of the act of 1826 (1 Rev. Stat. ch. 65 sec. 13) prescribing the 
time within which the presumption of payment or satisfaction on judgments 
shall arise, notwithstanding the coverture, and although the scire facias to 
revive the judgment, is sued out in the name of the husband and wife. 


This was a sctre ractas to revive a judgment, to which 
| the defendant pleaded “ payment.” 
| It appeared upon the trial at Moore on the last circuit, 
| before his Honor Judge Nasn, that the judgment, to revive 
| which this scire facias was brought, was confessed by the 
! defendant at the August Term, 1819, of Moore County Court, 
| to the feme plaintiff, who then was, and stil] continued the 
| wife of the other plaintiff. On this judgment two consecu- 
| tive executions issued, the last of which was returned to 
| February Term, 1820, after which no other execution ever 
/ issued in the case. The scire facias to revive the judgment 
| was issued on the 4th day of August, 1836, The defendant 
contended that from the lapse of time between the issuing of 
the last execution on the judgment and the scire facias to re- 
vive it, the act of 1826 (see 1 Rev. Stat. ch. 65 sec. 13,) 
raised a presumption of its payment. The plaintiffs on the 
other hand contended that as the judgment was confessed to 
a feme covert, the presumption of payment could not arise 
from the lapse of time. His Honor charged the jury in fa- 
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vor of the defendant on the operation of the act of 1826, and Dec. 1838. 
he had a verdict and judgment from which the plaintifis ap- Jouxson 
pealed. nie. 
Winston, for the plaintiffs. 
No counsel appeared for the defendant in this Court. 


Dantet Judge, after stating the case proceeded as 
follows: The act of 1826 (1 Rev. Stat. ch. 65 sec. 13,) 
declares that the presumption of payment of a judgment 
shall arise within ten years after the right of action on the 
same shall have occrued, and on the same rules as now exist 
at law in such cases. The Judge, in his charge, told the 
jury that the law presumed the debt was paid. The plain- 
tiff’s counsel now contends that the circumstance of Mrs. 
Johnson being a feme covert at the time the judgment was 
confessed to her, and her continuing so up to this time, was 
sufficient to repel the presumption of payment; and there- 
fore the Judge erred in his charge to the jury. We are of 
a different opinion from the counsel. Suppose an action 
had been commenced by a feme, whilst she was single, and 
she had married pending the suit, and at common law the 
defendant had not pleaded that fact in abatement since the Ifa woman 
last continuance, she would notwithstanding her marriage '®*"4 
have had final judgment in her favor which could not have — 
been reversed in a writ of error. The present judgment, it marriageis 
seems to us, stands upon the same footing; the husband in "¢t_Plesd- 
each case would have had entire control over it, and might bstement | 
have issued execution and collected the money. Two exe- tn contine- 
cutions have been issued on this judgment, which we must tray’ — 
understand to have been ordered by the husband, as the wife iudement, | 


had not legal ability to execute a power of attorney to cause not be re 
the executions to be issued. The more correct way would ¢rror, 


have been for the husband to have made himself a party by The hus- 


scire facias, as in the case of a judgment obtained by a feme band has 
entire con- 


dum sola, and who had married before execution. But the tro! over a 
husband has elected to act on this judgment ; and the cases iudement 


cited for the plaintiff of a bond or promissory note given to a 4A 


feme covert (and not dissented to or sued on by the husband) his wife 


surviving to the wife or her administrator, does not here ap. poem 


ply. The fact of these executions having been issued, goes 4a . 
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Drc. 1838. to strengthen the presumption of payment. There is no 
Jonsson Saving clause in the act of 1826, or in any of the rules of the 
*. — common law therein referred to, to take this case out of its 


ENGLAND . 
‘operation. Therefore the judgment must be affirmed. 
for him to 
proceed to 
ap it Per Curiam. Judgment affirmed. 
ty owe 
. Sarty by 
scire facias 
as in case 


of a judg- MARY M. CONNER v. JOSEPH D. SATCHWELL, Adm’r of 


ot al WILLIAM H. PRICE. 


feme co- 

vertdum Where a testator, after leaving all his negroes to his wife for life, and giving to his 

_ -— son after his wife’s death, a negro woman named Suck, bequeathed to his 

married daughter as follows: “ After my wife’s decease, I give and bequeath to my 

before ex- daughter, M. M. C., one negro boy, and if my negro woman Suck should 

ecution. have another child, I give it to my daughter, M. M. C.;” and after the testa- 
tor’s death and during the life of his widow, Suck had two children, of whom 
the elder died in the lifetime of the widow and the other survived her, it was 
held, that by the bequest only one and that the first born child of Suck was 
given to the daughter, that in such first born child she took a vested interest 
immediately upon the death of the testator; and that although such child 
died in the lifetime of the widow, yet the daughter had no title, upon the 
death of the widow, to the other child of Suck, which was then living. 

Where a testator bequeathed a negro woman to his wife for life, and if the ne- 
gro woman should have another child, then after his wife’s decease that his 
daughter should have the child, it was held, that the assent of the executors 
to the legacy of the negro woman to the wife for life, was an assent of the 
bequest of the child to the daughter, although such assent was given before 
such child was born. 
The case of Ingrams v. Terry, 2 Hawks, 122, approved. 


Dertinve for a negro slave named Eli—plea non-detinet, 
upon which issue wa joined, and the cause tried at Beaufort 
on the last circuit before his Honor Judge Toomer. 

The plaintiff claimed the slave in question under the 
will of her father, William W. Mallilon, in which, among 
others, were the following clauses: “I lend unto my beloved 
wife, Sarah Mallison, during her natural life, or widowhood, 
all my negroes, and stock, all that I possess, and all my 
household furniture.” “After my wife’s decease, I give and 
bequeath to my daughter, Mary M. Conner, one negro boy 
named Tom, one bed and furniture, half dozen silver table 
spoons, and half dozen tea-spoons, one bureau, and glass. 
And if my negro woman Suck should have another child, : 
give it to my daughter, Mary M. Conner, and one loom. 
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“ After my wife’s decease, I give and bequeath to my son, Dae. 1838. 
Francis Mallison, one negro boy named Jack, and one negro Conwzs 
woman named Suck, one feather bed and furniture, one g,°.,,. 
silver ladle, one table, one chest.” It was admitted on the 

trial that the testator had but one negro woman named 

Suck ; that the executors proved the will and assented to 

the legacy to Sarah Mallison, who took possession of Suck 

as legatee for life; that Sarah Mallison died before the 
commencement of this suit; that after the probate of the 

will, and while she was held by the tenant for life, Suck had 

a child named Sid, and about two years thereafter she had 
another child called Eli, the subject of this controversy ; 

and that the child Sid died before the death of Sarah Mal- 

lison. 

The defendant insisted, that the plaintiff acquired by the 
bequest no title to Eli; that if she acquired title by this 
bequest to any child of Suck, it was to Sid and not to Eli. 
The defendant also insisted that if Eli was bequeathed by this 
clause of the will to the plaintiff, the legatee for life of Suck 
had no interest in him, but the plaintiff had a right to him at 
his birth, and that it was not a bequest to the plaintiff in 
remainder, and therefore the assent of the executors to the 
bequest of Suck for life; was no assent to the bequest of Eli 
to the plaintiff. It was admitted, that the executors refused 
their assent to the claim of the plaintiff to Eli, and that they 
never assented to such legacy, unless their assent to the 
legacy of Suck to Sarah Mallison for life, was in law an 
assent to the alleged bequest of Eli to the plaintiff. His 
Honor intimated an opinion against the claim of the plaintiff, 
whereupon she submitted a nonsuit and appealed. 

Badger, for the plaintiff. 

J. H. Bryan, for the defendant. 


Gaston, Judge. We concur in opinion with the Judge 
who presided at the trial, that the plaintiff did not make out 
a title to the negro for which her action was brought. 

In the second clause of the will which we are called on 
to expound, the testator bequeaths to his wife all his negroes 
during her natural life or widowhood—and in a subsequent 
clause, he gives after his wife’s decease a negro boy named 

10 
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Dec. 1838. Jack, and negro woman Suck to his son Francis, In the 
Connan clause under which the plaintiff claims title, he expresses 
‘Sarcn- himself thus: “ After my wife’s decease I give to my daugh- 
a ter Mary M. Conner, one negro boy named Tom, and if my 
negro woman Suck should have another child I give it to my 
daughter Mary.” It is probable that the testator did not 
contemplate the probability of Suck having more than one 
child ; but however this may be, it is certain, that he has 
made no express disposition of more than one such child. 
To hold that he bequeathed to the plaintiff by these words, 
all the issue, however numerous, which Suck might have, 
would be to extend the testator’s expressions beyond their 
obvious import. We see no sufficient reason to justify such 
a license ; we do not find in the will any evidence that such 
was the deliberate purpose of the testator, and we cannot 
attribute the intention to him by mere conjecture. Whether 
a different construction might not obtain, had the words 
used been any child (a case put by the plaintiff’s counsel), it 
is unnecessary to decide, for if a different construction were 
then to prevail, it would be because of the more compre- 
hensive import of the adjective “ any,” rendering it suscep- 
tible of application to one or more objects, and approaching 
closely to that of “every.” But another means one other—and 
it alone is given. The next inquiry is, if both the chil- 
dren of Suck did not pass by this clause to the testator’s 
daughter, did either ? and if so, which of them did so pass? 
We entertain no doubt but that she became entitled to one 
of these children. The gift of Suck to his son Francis, car- 
ried with it, as part of Suck, all the issue she might thereafter 
have, with the exception of what was bequeathed to his 
daughter. The gift to her of the child of Suck, should she 
have but one, affords a moral certainty of his intent that this 
bounty was not to be taken away if the provision for his son 
from which it is excepted should prove more extensive than 

the testator contemplated. 

The plaintiff contends that the gift to the plaintiff was 
to take effect at the death of the widow, and therefore must 
operate upon the subject, then answering to the description 
of the thing given. We do not assent to this position, We 
hold that the gift was immediate, although the possession 
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was postponed until the widow’s death. The law favors Dec. 1838. 
the vesting of legacies, and therefore where a disposition is Coxxen 
made by will of a personal thing in successive fractional .,°... 
interests, unless there be a clear manifestation of an 
intent, that the ulterior legatee shall not ake but in the event 
of surviving the expiration of the interest of the preceding 
legatee, the bequests are in the nature of a particular estate 
and remainder, and both vest at the death of the testator. 
Thus there can be no question, but that the bequest to 
Francis of Jack and Suck, though expressed as a gift “ after 
his wife’s decease,” vested in Francis upon the death of the 
testator at the same moment when the bequest of them for 
life vested in the widow. So in the clause directly before 
us the gift of Tom passed an immediate interest to the 
plaintiff, postponed as to enjoyment only during the life of 
the widow. The gift of “the child which Suck might 
have,” is part of the bequest in which Tom was given, and 
comes within the operation of the same rule which governs 
that gift. This child, though not actually in being, yet as 
potentially existing, was bequeathed to the widow for life, 
and after her death to the plaintiff. In one sense indeed, 
the legacy may be termed contingent, because if no such 
child should be born, neither of the legatees would derive 
an actual benefit therefrom. It was therefore contingent as 
to possession—but the right was in no respect contingent— 
this was absolute—was susceptible of disposition by either of 
the legatees, and upon the death of the daughter before the 
thing given came into possession, was transmissible as 
a vested interest to her representatives. Considering 
therefore the bequest in question as operating upon the 
death of the testator, so as to transfer the right to the 
plaintiff, and that this her right was limited to one child only 
of Suck’s, we are necessarily conducted to the conclusion, 
that upon the birth of Suck’s first child, that child answer- 
ing fully to the terms of the gift, became the property 
of the plaintiff. Before its birth she was entitled to the child 
which Suck might have. Upon its birth she was entitled to 
the child which was then born. The thing given was in 
law always the same—though at times in a different state. 
Before birth it was potentially in existence, and after birth 
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Dec. 1838. it was actually in being—the whole bounty of the testator 
Coynza Was thereby fulfilled—and whether the thing given after- 





. wards lived or died, it lived or died the property of the 
plaintiff. In the circumstances which have occurred, this 
construction is an unfortunate one for the plaintiff, but those 
circumstances ought not to effect the construction. If we 
adopt that which she now contends for, viz. that the gift 
was not to operate until the death of the widow, and would 
pass to the legatee only the thing which then answered to 
the description in the will—the legatee would take nothing 
if the widow died before Suck had issue, although such issue 
was born afterwards. Or if the widow had lived many 
years, and the first of Suck’s children or Suck’s only child 
(had there been but one) died before the widow, leaving a 
numerous progeny, the legatee would be entitled to none of 
these. Or if the legatee had died before the widow, the 
legacy must have lapsed, and the legatee’s representatives 
could have claimed no benefit from it. The case comes 
within the range of all the motives which induce Courts to 
favor the vesting of legacies. 

On the point which was made with respect to the assent 
of the executor, the Court feels no difficulty. The assent 
of the executor to the taking of the thing bequeathed by the 
legatee for life was an assent to the subsequent interests 
therein bequeathed by the will. The case of Jngrams v. 
Terry, 2 Hawks 122, is decisive on this point. ; 


Per Curiam. Judgment affirmed. - 
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Where a testator, after bequests of slaves to each of his three grandsons “ and 

their heirs forever,” and leaving them his executors and residuary legatees, 
bequeathed to his granddaughter as follows: “I give to my granddaughter 
J.T. A. ten negroes, by name Jane, &c., to have and to enjoy the said ne- 
groes during her natural life, and at her death to be equally divided amongst 
the heirs of her body, or in case she should die without a surviving child or 
children, that the said negroes with their increase shall return to my three 
grandsons as above named or their heirs:” Jt was held that the granddaugh- 
ter took only a life estate in the slaves with a contingent remainder to such 
of her children as should be living at her death. 

The Statute of Virginia which provides that “if any person or persons possess- 
ed of a life estate in any slave or slaves, shall remove or voluntarily permit 
to be removed out of this commonwealth, such slave or slaves, or any of their 
increase, without the consent of him or her in reversion or remainder, such 
person or persons shall forfeit any such slave or slaves so removed, and the 
full value thereof, unto the person or persons that shall have the remainder 
or reversion,” cannot apply to any case except where there is a tenant for life 
with a vested remainder or reversion thereon dependent: 

Whether the Virginia Statute above referred to, is to be regarded in the light of 
a penal law—or simply as alaw regulating the enjoyment and transmission 
of property ? Whether supposing the law to be one regulating property, the 
forfeiture of the tenant’s interest be complete until the property has passed 
beyond the limits of Virginia—or does it take effect upon the property 
reaching the line of that State—or when it is coinpleted, does it operate from 
the commencement of the act of removal? nd in case the forfeiture of the 
tenant's interest be not complete until the property has passed beyond the 
limits of Virginia, will the Courts of this State allow an extra-territorial op- 
eration to the laws of another State? Whether the enactment was intended 
to apply, and according to its fair construction does apply, to a case where 
the tenant for life had bona fide acquired and held the slaves under an abso- 
lute purchase, and has removed them without fraud, under the belief that 
they were absolutely his? Qu? 


Tats was an action of petinve for ten slaves, tried at 
Caswell on the last circuit before his Honor Judge Pearson. 
. On the trial much testimony was introduced and many 
questions were raised, which it is unnecessary to state. 
The facts upon which the case finally turned were these: 
Stephen Woodson, a resident of the State of Virginia, died 
in the year 1813, leaving a will duly executed in that year, 
in which among others were the following clauses, to wit : 
“T give unto my grandson Henry H. Woodson, sixteen ne- 
groes, by name Robin, &c., with their future increase to him 
and his heirs forever.” 
“ I give unto my grandson Joseph R. Woodson, thirteen 
negroes, by name James, &c., with their future increase to 
him and his heirs forever.” 
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“T give unto my grandson Stephen T. Woodson, ten ne- 


him and his heirs forever.” 

“I give unto my granddaughter Judith T. Allen, ten 
negroes, by name Jane, &c., to have and to enjoy the said ne- 
groes, during her natural life,—and at her death to be equal- 
ly divided amongst the heirs of her body, or in case she 
should die without a surviving child or children—that the 
said negroes with their increase shall return to my three 
grandsons as above named or their heirs.” 

By subsequent clauses in his will, the testator appointed 
his three grandsons above named, his executors and residua- 
ry legatees. 

Judith T. Allen was at the time of the above bequest, the 
wife of one Fountleroy Allen, a resident of Virginia, who, in 
the year 1818 sold the slaves in question, being part of those 
bequeathed to his wife by her grandfather, to the defendant 
also residing in Virginia, who in the year 1833 brought them 
into this State without the consent of the plaintiffs, who 
were the children of the said Judith T. Allen. The plain- 
tiffs, of whom two were born before, and the others after 
the time of the above bequest, alleging that their mother 
took only a life estate in the said slaves, with a remainder to 
them, and that the defendant had by a statute of the State of 
Virginia forfeited the right to the slaves which he had ac- 
quired by his purchase from the husband of the said Judith 
T. Allen, by removing the slaves from the State of Virginia, 
made a demand of them from the defendant, and upon his 
refusal to deliver them up, brought this suit. The Statute 
of Virginia relied upon by the plaintiffs and produced in 
evidence by them was in the following words: “If any 
person or persons possessed of a life estate in any slave or 
slaves, shall remove or voluntarily permit to be removed out 
of this commonwealth, such slave or slaves, or any of their 
increase without the consent of him or her in reversion or 
remainder, such person or persons shall forfeit any such slave 
or slaves so removed and the full value thereof, unto the 
person or persons that shall have the remainder or reversion, 
any law, usage or custom to the contrary notwithstanding. 
It appeared that the mother of the plaintiffs was still 
living. Under the instruction of his Honor, the jury return- 
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ed a verdict for the plaintiffs—subject to the opinion of the 
Court upon certain questions reserved. One of these was 
upon the construction of the bequest to Judith T. Allen in 
her grandfather, Stephen Woodson’s will. Upon that, his 
Honor was of opinion that by the rule in Shelly’s case, Mrs, 
Allen took the entire estate in the slaves, subject to be dis- 
placed by a shifting use to the grandsons of the testator. 
That by this will under the clause “to be equally divided 
amongst the heirs of her body,” the same persons were in- 
tended to take the same estate as they would take by de- 
scent. That there was no clause to restrain the technical 
meaning of the words “ heirs of her body.” The words “at 
her death to be equally divided,” pursued the statute of dis- 
tribution by which it was admitted, all the children share 
equally, and the clause “ surviving child or children” did not 
seem to have been intended to limit or restrain the preceding 
limitations to the heirs of her body; but simply to provide 
for a contingency, to wit, her death, without leaving heirs 
of her body: for the words “surviving child or children” 
taken literally would cut down the estate and pass it to the 
grandsons of the testator, if at her death there were no 
child living, although there might be many of her grand- 
children living and requiring the testator’s bounty. That 
from the whole will it appeared that the testator had four 
objects of bounty ; his three grandsons, to each of whom he 
gave many slaves to them and their heirs forever; and his 
granddaughter, Mrs. Allen, to whom he gave ten slaves, and 
not wishing them to pass out of his family, he intended to 
provide that in the event of her death without leaving heirs 
of her body, thie slaves and their increase should return to 
his three grandsons or their heirs. Under this view of the 
question as to the construction of the bequest to Mrs. Allen, 
his Honor deemed it unnecessary to consider the other ques- 
tions reserved, but directed a judgment of nonsuit, from 
which the plaintiffs appealed. 
William A. Graham, for the plaintiffs. 
Badger and J. T. Morehead, for the defendant. 


Gaston, Judge. The first question presented for our 
consideration in this case is, what is the proper construction 
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of that clause of the will of Stephen Woodson under which 
the plaintiffs set up title to the negroes in dispute. The will 
was executed in Virginia, and the testator was domiciled in 
that State. The law of Virginia therefore governs its expo- 
sition. It would have been gratifving to us had we been 
furnished with judicial decisions of Virginia, showing the 
construction there placed on bequests of a similar character ; 
but none such have been presented. We must therefore 
presume, and such is admitted by the counsel on both sides 
to be the fact, that this bequest would be interpreted in Vir- 
ginia, precisely as a similar bequest made in this State would 
be here interpreted. 

The clause is in these words: “I give unto my grand- 
daughter Judith T. Allen, ten negroes, by name Molly, &c., 
to have and enjoy the said negroes during her natural life, 
and at her death to be equally divided amongst the heirs of 
her body, or in case she should die without surviving child 
or children, that the said negroes, with their increase, shall 
return to my three grandsons as above named or their heirs.” 
The three grandsons here referred to are Henry T. Wood- 
son, Joseph R. Woodson, and Stephen T. Woodson, to each 
of whom “and to his heirs forever,” the testator hath in 
preceding clauses of his will bequeathed sundry negroes ab- 
solutely, and whom by subsequent clauses he hath constitu- 
ted his executors and residuary legatees. The Court below 
held that under this clause the testator’s granddaughter Ju- 
dith took the entire property in the slaves bequeathed, sub- 
ject only to a contingent executory limitation to the ‘testa- 
tor’s grandsons, in the event that the said granddaughter 
should leave no child living at her death. The argument by 
which this construction is upheld is understood to be this. 
It is a general principle that where a bequest is made of 
personalty by words of limitation, which either directly or 
constructively give an estate-tail in freehold property, such 
bequest passes the entire interest therein. 

It is also an established and well known rule (common- 
ly called the rule in Shelly’s case) that where by the same 
instrument there is a limitation of a particular estate of free- 
hold to an ancestor, and a limitation of the inheritance to the 
heir or heirs of the body of such ancestor, as a remainder ex- 
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; pectant thereon, the latter shall not be allowed to take effect Dec.’ 1938. 


as an independent remainder to such heirs, or to confer any 
estate on them by purchase, but shall operate by annexation 
to the former to pass the entire estate in fee or in tail to the 
ancestor. If this were a devise of realty, the rule in Shel- 
ly’s case would apply to it proprio vigore, because there is 
an estate for life therein given to the granddaughter, and a 
remainder, on the determination of that particular estate, to 
the heirs of her body, whereby an immediate estate-tail vests 
in the granddaughter. As it is however a bequest of per- 
sonalty which cannot be entailed, it passes the entire estate 
to her—nor is this construction inconsistent with the subse- 
quent provision, that if she shall leave no child surviving her, 
the negroes bequeathed shall become the property of his 
grandsons, for this provision is but a declaration that the in- 
terest or estate previously given, shall, on a subsequent con- 
tingency happening within a reasonable time, shift from the 
person to whom it has been given, and vest in others desig- 
nated by the testator. 

Although the correctness of the genera principles assert- 
ed in this argument is not to be questioned, nevertheless we 
do not adopt the conclusion drawn from them. Before the 
application of the rule in Shelly’s case it is always proper 
first to ascertain whether on the true interpretation of the 
words of the gift there is a limitation of the inheritance in 
remainder to the heirs or to the heirs of the body of one to 
whom a precedent freehold is given—such a limitation does 
exist when the gift is t6 them in the quality of heirs—em- 
bracing the same number in succession of objects and con- 
ferring the same extent of interest as would be embraced and 
conferred where the inheritance has been limited to the an- 
cestor. The word “heirs” is so peculiarly appropriated to 
the expressio of the legal idea of a class of persons succeed- 
ing by inheritance from one generation to another—that or- 
dinarily in grants and donations of land and other convey- 
ances thereof inter vivos, no other word or set of words is 
deemed adequate to its expression—and therefore ordinarily 
a gift in remainder after a life estate in such an instrument 
will not be understood to be made to any persons as heirs 
unless the term heirs be expressed. But in devises where 
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Dec. 183°. legal words of inheritance are not indispensable to declare 
Aven 20 intention of passing an inheritable interest, although the 


expressions “ heirs” or “ heirs of the body” in the gift of the 
remainder are not used, but “issue,” “children,” or any 
others manifesting, either of themselves, or from connection 
with the context, an intent that the gift is to those so called 
as heirs or heirs of the body—comprehending the whole line 
of succession—the rule in Shelly’s case is to be applied. 

On the other hand, as the law will not entrap men by 
words incautiously used, if in the limitation of a remainder 
by any instrument of conveyance, the phrase “heirs” or 
‘heirs of the body” be expressed, but it is unequivocally seen 
that the limitation is not made to them in that character, but 
simply as a number or class of individuals thus attempted to 
be described ; then the whole force of the phrase is restrict- 
ed to this designation or description—it shall have the same 
operation as the words would haye of which it is the repre- 
sentative ; there is not in fact a limitation to “heirs,” and of 
course there is no room for the application of the rule. 

In conducting this preliminary inquiry, however, it is to 
be borne in mind that all expressions to which the law has 
attached a definite meaning are to be understood in that 
sense unless there be clear evidence that a different mean- 
ing was intended to be conveyed by them. The words “heirs 
of the body” are technical expressions. In limitations of real 
property they are the most apt and appropriate terms to de- 
scribe the whole direct line of inheritable successor’, and 
therefore in construing a limitation to “heirs of the body,” 
especially in England, where estates-tail or inheritances de- 
scendible in the direct line only, are recognised ; these terms 
will not be understood in a different or less extensive sense, 
without unequivocal evidence that they have been used by 
‘mistake. This principle obtains in the construction of all 
conveyances as well by will as by deed, but with this dis- 
tinction, that in the latter, where greater accuracy of expres- 
sion is required, the technical sense is controlled with more 
difficulty than in the former, which are often made without 
an opportunity of legal advice. It is not necessary for form- 
ing an opinion on the bequest before us, that we should de- 
termine whether, if it had been a devise of lands and a de- 
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vise made before our act of 1784 abolished estates-tail, there Dec. 1938. 
be such unequivocal evidence of the misapplication of these “4.24 
terms as would warrant their being interpreted in a different 


sense from that which properly belongs to them. In deter- 
mining that question we should have to encounter many 


clashing adjudications in the English Courts ; but we believe 
and have so decided in the case of Ross v. Toms, 4 Dev. 
376, upon a will made in 1777, that the better opinion is, 
that the direction for an equal division among the heirs of the 
body, would not be sufficient to overrule the technical mean- 
ing of those words; and probably even the addition of the 
subsequent limitation to the grandsons, on Judith Allen dying 
without a living child or children, would be ineffectual for 
this purpose. 

The clause which we have to interpret contains a bequest 
of personalty only. Now the term “heirs of the body” in 
a gift of such property is not an appropriate, much less a 
technical term. It does not import a succession in the direct 
line of descents, because by law there is not and never was 
such a succession in the case of chattels. It must have some 
other meaning, and therefore in prosecuting the inquity what 
is that méaning, so strong a demonstration that the phrase 
was used as a designation of individuals is not demanded as 
is indispensable where, as in devises of real estate, it is at- 
tempted to overrule its precise legal signification. Yet if a 
chattel be bequeathed to one and the heirs of his body, al- 
though the latter words are not technically correct as words 
of limitation, nevertheless as they import an intention of the 
testator that the thing is so given that it may be transmitted 
from and through the legatee to his issue, and as this intent 
cannot well be effectuated, unless the whole interest be vest- 
ed in the legatee ; standing alone it furnishes a clear legal 
inference of a gift of the whole interest. So when a bequest 
is made to one for life with remainder to the heirs of his 
body—inasmuch as in such limitations where the phrase 
heirs of the body is properly used, the legal operation is the 
same as in a direct gift to one and the heirs of his body— 
the law will infer from it, if unexplained, the same intent of 
a complete gift to the first taker. But when to such a be- 
quest, limitations are added which are inconsistent with, and 
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Dec. 1838. repugnant to the presumption of an intent to vest in the lega- 
Awe ~ tee an interest to be transmitted from and through him to his 


Dass. 


issue, it is settled that these words “ heirs of the body” shall 
be regarded as designating a class of individuals, the person- 
al and direct objects of the testator’s bounty, described by a 
term unapt indeed, yet sufficiently intelligible to permit of 
their being ascertained. And when from other expressions 
in the will explanatory of this inartificial description—or by 
fair inference from the context—it can be collected who are 
really thereby meant, the bequest will be construed through- 
out as though this meaning had been declared in the most 
explicit language, and the persons had been named instead 
of being described. 

Upon the clause before us we think it manifest that by 
the term “heirs of the body,” the testator did not contem- 
plate a class of persons to take by transmission from and 
through the first donee, in the nature of heirs, but that he did 
intend a class of individuals to take as original and indepen- 
dent objects of his bounty. And we also think that he has 
pointed out these individuals with such distinctness as to 
leave no fair doubt of the persons by him intended. After 
the gift of the slaves to his granddaughter, which he express- 
ly declares shall be for her life, his words are “and at her 
death to be equally divided between the heirs of her body :” 
this division which the testator expressly directs to take 
place the moment her life interest expires—at her death—is 
irreconcilable with the supposition of a gift of the entire in- 
terest in her. Such a gift in this case would have vested the 
whole property in the husband, if reduced into possession 
during coverture ; and if not so reduced would at her death— 
when the equal division is ordered—have passed it to her 
executor or administrator. This equality of division mani- 
fests an intention that the legatees shall take distributively 
and as purchasers—not in succession, but all] at the same 
time ; that they were regarded by the testator as having 
personal claims upon his bounty, and were therefore the di- 
rect objects of this provision—receiving it through him, and 
not dependent for its enjoyment on the prudence or favor of 
others. But when with this evidence we combine that fur- 
nished by the immediately succeeding part of the clause, not 
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only is this intention almost irresistibly indicated, but the ob- Dec. 1838. 
jects of his personal bounty are plainly declared. The~ qusy | 
words are “or in case she should die without a surviving ,° 


child or children, that the said‘ negroes should return to my 
three grandsons or their heirs.” The division directed to be 
made at her death is not peremptory and unconditional. It 
is but one alternative of an entire disposition, and we collect 
its intent the more distinctly by looking at the other alterna- 
tive. If at the death of Judith Allen, there be children of 
hers living, the property is to be divided among certain per- 
sons whom he describes as being “ the heirs of her body,” 
but if there be no such children then it is to go to his grand- 
sons. “Children” we have seen may mean “heirs of the 
body ;” and “ heirs of the body,” when not a term of descrip- 
tion but of purchase, do mean either “ children or issue.” 
The testator here tells us almost as plainly as if he had sub- 
joined a definition of heirs of the body, that he means by 
them children. This exposition seems to us to derive con- 
firmation from an examination of ‘the entire will. Every 
disposition of the testator’s property, except what is contain- 
ed in this clause, is made to one or the other of his grand- 
sons, and to them collectively is given all the residue of his 
estate real and personal. In each disposition to his grand- 
sons the words of donation are absolute and full —“unto 
him and his heirs or unto them and their heirs forever.” 
But when he is about to provide for his granddaughter and 
the offspring of his granddaughter, he changes the form and 
mode of disposition. He limits the provision which for this 
purpose he takes out of his estate, in the first place to her, to 
be enjoyed for the term of her natural life—then at her 
death to be equally divided between the heirs of her body, 
provided she leaves any child or children surviving her—but 
if not, then to return to his estate which he has given his 
grandsons. 

The reason for this modified provision is so obvious that 
we can scarcely doubt about it. An absolute gift to her, 
might and probably would put it in the power of her husband 
or of her husband’s creditors to strip her and her offspring 
of the whole of this provision. He intended it for her 
benefit as long as she lived, and for the benefit of her chil- 
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Dec. 1838. dren afterwards, if at her death she left any. For these 








purposes only he took it out of his general property—and 
failing these, it was to fall back into that general property. 

Rejecting the interpretation which makes the words 
“heirs of the body” words of limitation, and‘ considering 
them as designating the children of Judith Allen, our next 
inquiry is, whether under this bequest these children have 
taken a vested interest in the subject matter of it ; or whether 
the legacy be yet contingent, awaiting the event of the said 
Judith leaving a child or children living at her death. The 
counsel for the plaintiff contends, that by the terms of this 
bequest an immediate interest passed upon the death of the 
testator to the two children then alive—postponed as to en- 
joyment until the death of their mother—and defeasible or 
liable to be divested on the event of her leaving no child living 
at her death. He further insists, that upon the birth of sub- 
sequent children, antecedent to the time of division, this 
vested legacy opened to take them in, and that upon the 
death of one of the children, after the death of the testator 
and before the time of the division, the share of that child 
passed unto his personal representatives, If the primary 
position that the bequest to the children is a vested legacy, 
be well founded, the inferences above stated are correct. 
Upon the best consideration however which we have heen 
able to give to the case, we are of opinion that the position is 
not well founded. 

The question whether a legacy be vested or contingent, 
is one almost as much overloaded with decisions as those 
arising upon the extent and application of the rule in 
_ Shelly's case. In examining this question we shall forbear, 
as we have done with respect to those arising upon that 
rule, from attempting to reconcile these decisions with each 
other ; or where this cannot be done, from examining into 
their relative claims to our respect; but adopting what all 
acknowledge to be the true principles of construction, 
endeavor to apply them to the bequest before us. The first 
great rule is to follow out what, upon consideration of the 
whole frame of the will, appears to have been the testator’s 
purpose. Was it his intention to pass to the legatee a certain 
interest in the subject of the gift, previously to, and inde- 
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pendent of its enjoyment, or was it his intention that the Dc. 1838. 
legatee should not take except in the mode, under the cir- Aue 
cumstances, and at the time prescribed for its enjoyment? piss. 


To effect uniformity of decision, as far as practicable, many 
subsidiary rules have been sanctioned—but these are subject . 
to so many exceptions—and especially to the great exception 
that they must all give way when the intent is otherwise 
made plain—that they have but very imperfectly accom- 
plished that uniformity so much desired. _ It may be laid 
down as among the first of these, that the law leans to the 
vesting of legacies—and where the intention is left ambig- 
uous, the law holds them to be vested — but as this inclination 
is mainly founded upoh the presumption that the testator’s 
intention will thereby be the more effectually promoted— 
this presumption yields readily to evidence which repels the 
inference of such intent. Another rule on which at one time 
great stress was laid, and which although it savors of critical 
nicety, is still deemed worthy of respect, is founded upon the 
peculiar words of the bequest, as either making or not mak- 
ing an express distinction between the gift and the time of 
enjoyment. When the gift and the time of enjoyment are 
in terms distinct—according to this rule the legacy is to be 
regarded as debitum impresenti solvendum in futuro—but 
when there is no distinct git in terms from the direction for 
its enjoyment—the legacy does not vest before the appointed 
time of enjoyment. But this rule also is controlled by indi- 
cations of a different intention. Whether we confine our 
attention to the clause immediately under consideration, or 
extend itto the general scope of the testator’s will, we are 
satisfied that it was his purpose to make the bequest in ques- 
tion depend on the contingency of his granddaughter’s 
leaving a surviving child or children—and that it must be 
understood as a bequest to such of these children as may be 
living at her death. The legacy is not in terms given 
impresenti to be enjoyed in futuro. There are no express 
words of gift; but the gift is implied from, comprehended 
in, the direction for a division, and this division is not to take 
place untilthe death of the legatee for life. Nor is the division 
then to take place if she should survive her children, for in 
that event the property is to go to his grandsons. This last 
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Drc. 1838. disposition is unquestionably contingent—for it is preceded 


ALLEN 
. 
Paes. 


by express words of condition—* in case.” It is not a limi- 
tation even after the determination of the former bequest— 
but is a substitute provided in case of failure of that bequest. 
The two bequests are connected by the disjunction “ or,” 
which both in common speech and in grammatical construc- 
tion is adversative, that is to say—indicates an opposition of 
meaning between the parts of the sentence thus connected. 
One or the other is to take place, not both—and which shall 
take place, will depend upon the result of the same event— 
accordingly as that result shall be affirmative or negative. 
Although therefore these words of condition, “in case,” are 
not expressly subjoined to the original bequest as they are 
to the substituted bequest ; yet they are affixed to the former 
by obvious implication, almost as strongly as though they 
had been subjoined in positive terms. ‘These bequests are 
alternative limitations, dependent on a contingency with a 
double aspect. Both are contingent, and which of them shall 
vest is to be determined by the state of things at the death 
of Judith Allen. Other considerations concur té strengthen 
this construction. The only purpose designed to be 

by this clause was a provision for the testator’s grand- 
daughter during life, and afterwards for her children ; and it 
was intended to place this latter provision beyond the power 
of the granddaughter’s husband. The testator did contem- 
plate the probability of some of these children dying before 
their mother ; for he has declared that if all so | the 
provision should sink into his estate for the benefit of his 
residuary legatees. He did not contemplate the probability 
of these children dying before their mother, leaving children, 
or he would have made some modification of the bequest by 
which to secure to Judith Allen’s grandchildren, the benefit 
of his bounty. The term children unexplained cannot 
comprehend grandchildren. The word children, does not, 
properly speaking, comprehend grandchildren or issue. 
These are included in that term only in two cases, the one 
from necessity, where the will would be impervative unless 
the sense of the word children were extended beyond. its 
natural import, the other where the testator has shown by 
other word that he did not intend to use the words children, 
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in its proper meaning, but in a more extensive sense. Now Dec. 1838. 
can any reasonable motive be assigned for the testator’s will Ausw 
that the provision should fail altogether, if none of Judith p{,,. 


Allen’s children should survive her, except that the provision 
was intended for those only who might survive her? Can 
it be believed that it was his purpose, as any of her children 
might die off in infancy before the bequest could operate 
beneficially, their father should succeed to shares in this 
legacy as next of kin, rather than that the fund should be 
preserved for the survivors? If in order to provide for a 
case not contemplated by the testator, that is to say, of some 
one or more of Mrs. Allen’s children marrying and having 
children, and then dying before her, a suggestion should arise 
that he intended to vest the legacy instanter, whereby a 
share or shares might be transmitted to the children of those 
so dying, how can we reconcile this presumption to the 
strange provision by which these transmitted shares are to 
be divested? The portions of the deceased children are to 
pass to their children—but these portions thus transmitted, 
are to be taken away from them, if unfortunately——at the 
moment appointed for beneficial enjoyment—they should not 
have an uncle or aunt in being. The technical construction 
of the particular clause—its natural and obvious import— 
and the whole plan of the will, make the legacy in question 
a contingent legacy. 

This construction of the legacy being established we are 
of opinion that the plaintiffs are not entitled to the slaves, 
which they claim as forfeited under the statute of Virginia. 
The enactment of the statute relied upon is in these words: 
« If any person or persons possessed of a life estate in any 
slave or slaves shall remove or voluntarily permit to be 
removed out of this Commonwealth, such a slave or slaves 
or any of their increase, without the consent of him or her 
in reversion or remainder, such person or persons shall forfeit 
every such slave or slaves so removed, and the full value 
thereof unto the person or persons that shall have the 
remainder or reversion, any law, usage or custom to the 
contrary notwithstanding.” 

Several questions have been raised upon the argument 
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Dec. 1833: respecting the operation and construction of the statute 


Auex Which we deem it unnecessary to decide. 


v. 
Pass. 


One of these is whether the statute is to be regarded in 
the light of a penal law—or simply as a law regulating the 
enjoyment and transmission of property. If it be a penal 
law it is strictly local, affects nothing more than can be 
reached and seized by virtue of the authority of Virginia, and 
therefore cannot be enforced in this state. 

If it be a regulation of property, and if also it attached to 
these slaves in Virginia, so that when they left Virginia, they 
were of right the slaves of the plaintiffs, then it is the duty 
of the Courts of this State to aid the plaintiffs in the opera- 
tion of their rights. Another question is, supposing this law 
to be one regulating property—whether the forfeiture of the 
tenant’s interest be complete until the property has passed 
beyond the limits of Virginia—or does it take effect upon 
the property’s reaching the line of that State—or when it is 
completed does it operate from the commencement of the 
act of removal? and in the case first put, will the Courts of 
this State allow an extra territorial operation to the laws of 
another State ? 

A third question is, whether this enactment was intend- 
ed to apply, and according to its fair construction does apply, 
to a case where the tenant for life had bona fide acquired 
and held the slaves under an absolute purchase, and has re- 
moved them without fraud, under the belief that they were 
absolutely his ? These questions are now mentioned merely to 
repel any inference that we have judicially passed upon them. 
We do not decide them, because if they were all determined 
in favor of the plaintiffs, the judgment of nonsuit ought nev- 
ertheless to stand. 

The Statute of Virgima cannot, we ‘think, giving it the 
most extensive operation consistent with a fair interpretation 
of its language, apply in any case except where there is a 
tenant for life with a vested remainder or reversion thereon 
dependent. When what is called a remainder is wholly un- 
certain and contingent —a mere executory limitation, which 
has not vested, and may never vest in interest—there is no 
one whose consent to the removal is to be asked by the ten- 
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ant for life under the penalty of forfeiture—no one who in Dec. 1838 
the language of the statute, at the time of removal Aath the “auew 
reversion or remainder of the slaves removed—no one who 
upon the misconduct of the tenant hath a right to consider 
his interest determined, and to take possession of the things 
which had been the subject of that interest. 

The judgment below is to be affirmed. 





». 
Pass. 


Per Curtam. Judgment affirmed. 


(Ae 


DEN ex DEM. of EMANUEL SHOBER et al. v. DANIEL  «s 


HAUSER. @ ‘d 
tau 


Aldeed of bargain and sale for land, made in trust to secure the payment of sO Jess ; 
money borrowed upon an usurious agreement, is an “ assurance for the pay- 


ment of money "’ deneunced,by the statute againet usury, and is absolutely oe ay = 


void; and a sale by the trustee to one purchasing even without notice of the 


usury, will convey no title to the purchaser. A All 


A requisition by the lender of the borrower, as a condition of a loan, that the 


43 
borrower shall take up notes held by the lender on an insolvent man would f ?, i Lh 


per se be usury in law: and if the securing the doubtful debt formed any bé fe 
oJ 7 . 


part of the lender’s inducement, it raises a suspicion of an agreement for more 

than lawful interest upon the money lent, which calls for an explanatien on 2 
the part of the lender. But if the doubtful notes would be good in the hands 

of the borrower, or if the maker of them had requested the borrower to take 

them up and he had agreed to do so, or if the lender bona fide believed the 

facts to be as here supposed, then in truth he did not intend te take a higher 

profit upon the sum loaned than lawful interest, and the agreement would not 

be usurious. 

Ts was an action of esectment in which the plaintiff 
declared on the several demises of Emanuel Shober, Charles 
F. Bagge, and Salathiel Stone ; and the defendant having 
entered into the general consent rule pleaded not guilty. 

On the trial at Guilford on the Spring circuit of 1837, 
before his Honor Judge Dick, the plaintiff to establish title 
in his lessors, gave in evidence, a deed duly executed by the 
defendant Daniel Hauser and Elizabeth Lash of the one 
part, and the said Emanuel of the other, bearing date the 2d of 
April, 1831, whereby it was witnessed that in consideration 
of five dollars paid by the said Emanuel to the said Daniel 
and Elizabeth, and also in consideration of the matters 
therein after recited, the said Daniel and Elizabeth bargained 
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Dec. 183°. and sold the land in controversy to the said Emanuel, to 





Snoser 


». 
Hauser, 


have and to hold to him, his heirs and assigns forever, upon 
the special trust and confidence therein after declared. The 
indenture proceeded to declare this special trust and confidence 
to be, that whereas on the day of the date the said Daniel and 
Elizabeth had executed their bond to Charles F. Bagge, for 
the sum of $1200, payable two years after date, with interest 
from the date, payable annually; if the bond should not be 
paid when it became due, or the annual interest thereof 
should not be paid as stipulated, the said Emanuel at the 
request of the said Charles, should sell the land at public 
sale, and after paying off, by the proceeds of such sale, the 
debt aforesaid, and retaining a reasonable compensation for 
his services, account for and pay over the residue of the pro- 
ceeds to the said Daniel and Elizabeth; and if the said 
Daniel and Elizabeth should pay off the said debt in any 
other way, then the said Shober should convey the said land 
to the said Daniel and Elizabeth and their heirs, or to that 
one of them and his or her heirs who should thus pay it off: 
and furthermore it was covenanted by the said deed that until 
a sale should be made as aforesaid, the said Daniel and 
Elizabeth should retain the possession of the land. The 
plaintiff further proved that in pursuance of the stipulations 
of this deed of trust, the land was duly soid by Shober and 
bought by Salathiel Stone, the other lessor ; and exhibited in 
evidence a deed from the said Shober to the said Stone 
effectual in form to convey the land. The defendant 
acknowledged himself in possession, but contended that the 
plaintiff was not entitled to recover, because, as he averred, 
the deed of the 2d of April, 1831, was utterly void, it having 
been made as an assurance or part and parcel of an assur- 
ance for the payment of money loaned by the said Bagge 
unto the bargainors in said deed, or one of them, at an 
usurious rate of interest. 

Upon the evidence it appeared that at the request of the 
defendant, the trustee Shober had applied to Bagge to borrow 
the sum of $1000; and being informed by Bagge that he 
was not then in funds, Shober shortly thereafter communicated 
this information to the defendant, who then requested him to 


say to Mr. Bagge that if he would make the loan of $1000, 
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the defendant would become responsible for two bonds Dec. 1938. 
of his father Christian Hauser, held by Bagge ; thereupon 


Shober applied again for the loan and delivered this message, 
when Bagge informed him that he was then in funds, and 
would lend the money. A short time thereafter, the defend- 
ant and Bagge came to Shober ; the two bonds of the 
defendant’s father, on which there was due two hundred 
dollars for principal and interest, were given up by Bagge, 
and the thousand dollars lent, a bond for the sum of $1200 
payable two years after date, with interest from the date, 
was executed by the defendant and Elizabeth Lash, and the 
deed herein before referred to was also drawn up by Shober 
at the request of the parties, and executed as a further secu- 
rity. It was inevidence also that at this time the defendant 
was in good credit, was engaged in negro speculations, and 
that his father, the said Christian, was in his service—that 
Bagge was an old friend of the said Christian—that the said 
Christian was supposed to be embarrassed, if not insolvent, 
and his property was covered by fraudulent alienations to 
his friends, so that his creditors could not readily reach it— 
that a few months after this transaction, he confessed judg- 
ment to the defendant, without any evidence of debt, for 
$120 —that at the instance of the said Christian, executions 
were levied upon property of the said Christian, and that 
at the sale under these executions every article of property 
was bid off at a single bid by the defendant, except one 
article which was bid off by the said Christian’s son-in-law 
—that the said Christian seemed always to have the means 
of paying debts which he chose to pay, and that in August 
and November, 1831, the said Christian became surety for 
the defendant in his purchases of negroes, and that the 
defendant then represented him as perfectly solvent, and 
worth at least three thousand dollars. 

Upon this evidence his Honor charged the jury, that if 
from the evidence they believed that Christian Hauser at 
the time of the loan to defendant, was insolvent or even in 
doubtful circumstances, and it was any part of the motive 
with Bagge in making the loan to secure the debt from said 
Christian, the transaction was usurious, the bond and deed 
void, and they should find a verdict for the defendant. The 


Suoser. 
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Deo. 1838. jury found a verdict for the defendant ; the plaintiff moved 
“Suoszaz for a new trial because of misdirection to the jury. The 


new trial was refused and judgment rendered for the 
defendant, from which the plaintiff appealed. 

This case was argued at length at the last term by 

Badger, for the lessors of the plaintiff, and by 

J. T. Morehead, and Boyden, for the defendant, and 
after an advisari until the present term, the opinion of the 
Court was delivered by 


Gaston, Judge, who having stated the case as above, 
proceeded as follows: The plaintiff had no claim to recover 
except upon the demise of Salathiel Stone. There was no 
evidence of title in Bagge, and if Shober ever had any legal 
estate, it passed by his conveyance to Stone. The correct- 
ness of the instruction is therefore to be considered in 
reference to his demise. 

In the argument of the case, several questions of law 
were discussed, which heretofore have not been decided in 
the Courts of this State. As well on this account, as because 
of their importance to the community they have been 
considered by us very deliberately. 

On the part of the plaintiff, it was contended that, 
admitting the debt referred to in the deed to have been 
tainted with usury, and therefore the bond and the trust to 
sell for payment of the debt void, yet the deed passed the 
legal estate to Shober. In support of this position it was 
argued that the statute avoids “bonds, contracts and 
assurances for payment of any money to be lent upon 
usury; that a Court of Equity, which looks upon the con- 
veyance of the legal estate as formal only and considers the 
trusts declared as the substance of the conveyance, and 
which has jurisdiction of trusts and is competent to decide 
on their character, might pronounce the deed, to the extent 
of these trusts, a mere security, and as such set it aside upon 
payment of what was equitably due ; but that at law the 
conveyance is absolute—contains no provision whereby the 
estate thereby granted is to return to the bargainors on 
payment of the money lent, and therefore it is not in the 
contemplation of a Court of law an assurance for the pay- 
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ment of money ” avoided by the statute. It seems to us that Dec. 1838 
this argument could not be answered if, in determining what  gyosex 


is an “assurance” prohibited by the statute, we are to be 
governed by the form of the instrument, and are not at lib- 
erty to look into the purposes designed to be accomplished 
by it. In form the deed is a bargain and sale from Hauser 
and Lash to Shober, and they are the only parties to it. 
The sum of $5, thereby acknowledged to have been received 
from Shober is the consideration of the sale, and raises an 
use to Shober, which draws after it the entire legal estate. 
But in truth there was no consideration passing from 
Shober. It was not a sale to him, or to any other person, 
and if the pretended bargainors be at liberty to aver and to 
show this fact, then no use was raised to Shober, and of 
course, no estate passed by the deed. They show that the 
deed was a part of a plan between Bagge the lender, and 
Hauser and Lash the borrowers of a sum of money, by 
which through the medium of a sale to be made by Shober 
in case the borrowers did not pay the money, its payment 
might be assured to the lenders. They show, that in fact 
it was intended as a security, executed as a security, operated 
as a security,and was not intended norexecuted, and therefore, 
they insist, ought not to operate for any other purpose. The 
statute denounces ail assurances for the payment of money 
loaned on an usurious contract, and is entitled to receive from 
every Court, not ostensible but real obedience. It must be 
therefore so expounded as to render it efficient of the objects 
for which it was enacted. It is the duty of Courts to look not 
merely at the words but at the substance of the transaction : 
on the one hand not to be governed by the words, if the sub- 
stance go to defeat the provision of the statute; and on the 
other, not to rely on the words, so as to defeat the contract, 
ifin substance the transaction be legal. The statute meant 
to put it in the power of every borrower to impeach every 
contract made on usurious terms, and to treat as utterly void, 
whatever assurance he may have made for performing that 
contract. Whatever may be the form of the contract—or 
the form of the assurance for compelling its execution, he is 
not estopped from averring the usury, He has averred it 
here, and if he has established his averment—the necessary 
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Dec. 1838. consequence seems to be that the deed itself is void ; and if 


_———__ _ __ 


Snoser VOid, no estate passed thereby. 
It is a common remark that Courtsof law do not notice 


Itis acom. USts- Certainly they do not for the purpose of adminis- 
m- ‘ . -s . ° 

mou re tering them, for this is the peculiar function of Courts of 
Courts of Equity. But all Courts must notice the legislative will duly 


Courts of 
law do not expressed, and therefore deny validity to what that will, for 


notice 
trusts. any cause, denies a legal existence. Suppose a conveyance 


+e ay A made of land or goods, and upon the face of it, it is declared 
for the pur- that the same is made in trust that the bargainee shall sell 


pose of ad 
minister- the property and pay himself the sum of money therein re- 


In them, . ° : . 
for this ig Cited to be advanced as the consideration thereof, with ten 


jhe Pecu- per cent. interest thereon, and return the surplus to the bar- 
tion of | gainer. Can it be possible that with this corrupt agreement 


Courts of . . 
Equity. staring them in the face, a Court of law must hold the con- 


_— veyance good, and leave the validity of the trust to be ex- 
must no- amined by a Court of Equity? It is immaterial how the 


tice the le- . . . 
gslative illegal purpose is manifested, whether by way of trust or 
ponann A covenant, or collateral engagement ; the moment that illegal 


and there- purpose is judicially ascertained, the penalty of the law at- 


fore deny : 
validity totaches to the denounced transaction. Thus conveyances 


Wil Yor. made with intent to defraud creditors or purchasers are, as 


any cause, against them, avoided by statute. Now if this intent appear 


denies a le- ‘ . 
galexis- not in the conveyance of the legal estate, but in the trusts 


‘ence for the grantor thereby declared, or by secret trusts for the 
Itis imma- srantor, a Court of law looks through the formal parts of the 


terial how 
the illegal conveyance to the object intended to be accomplished ; and 


urpose is . 
nanifest- because of these trusts, declares the conveyance itself void, 


eee and holds the property, notwithstanding that conveyance, to 
of trust or be the property of the grantor—so a capacity is given by 


covenant. he a , 
or collater- our laws to religious societies, of holding property conveyed 


ar nr the to them for the benefit of the society. But if a conveyance 


moment formally so made, is discovered to have been made upon a 


that illegal 
purpose is secret trust for others, a Court of law, because of that trust, 


v. 
Hauser. 


diciall ; , Aes 
‘ascertail- pronounces the conveyance itself void. Trustees v. Dickin- 
> 1 Dev. 190. In ascertaining what is a “ security for the 


penalty of S07, 
— repayment of money” within the statute, the same great rule 
the de- is to be observed which has been established for determining 


nounced what is a “loan of money” under the statute; get at the 


—_ nature and the substance of the transaction, according to the 
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true intent of the parties. And therefore it is that there isDec. 1830" 


no instrument whatever, claiming to operate merely by the "Shou 
assent of the parties thereto, which may not be impeached ~.. 

at law for usury. Fines, feoffments, grants, leases, although ; 

in form executed contracts, may be averred to have been ee 
executed as assurances or securities upon usurious agree-Whsevet, 
ments; and upon such averment being established, are-as io oe. 
much avoided thereby as bonds, covenants, notes, or other ihe as ly by ' 
contracts executory in form, are avoided by the plea of usu- othe pa 
ry. Burton's case, 5 Co. Rep. 69. Fermon’s case, 4 Co. ', which 
Rep. 79. Dodd v. Elrington, Rall’s Rep. 31, p. 18, Co. be in 

Lit. 36. 4a. In spite of every effort of the Courts to carry peached . 
into complete effect the legislative will, no doubt the true Fines, 
charaéter of usurious securities is very frequently concealed. feo = 
under cunning contrivances; but when that character «is feases” 

seen, whatever may be the contrivance, the Court must and {20vs in 
will act ‘upon the transaction such as in truth it is, ‘Thercuted — 
cases which have been cited by the plaintiff’s counsel, do-not be aver: 


profess to be decided upon any other principle. In the case eon exe- 
of Doe v. Chamber's, Camp. 1, the lessors of the plaintiff) °™ed 9 


who were the assignees of the bankrupt, Trustram, claimed ora eect 
-ti the premises under a building lease for 53 years; usurious a- 
w been made to the bankrupt, and the defendant re- & greens: 


the recovery by showing an absolute assignment of su sich ar 
that lease to him from the bankrupt. The assignees insisted enabla 
that this assignment was void because made to secure the =¥,4 “we 
payment of money lent at usurious interest. They showed ome mf 
that the assignment was made in consideration of the sum bonds, 
of £900 advanced by the defendant to the bankrupt ; that nou ie” 3 
at the time of the assignment an underlease for seven years, °‘her. = : 
at the rent of £70 a year, was executed by the defendant to cutery Wa 
_ Trustram, with a covenaiit of the defendant to reassign in tue at 
case Trustram should repay the £900 at any time within the avoided by 
seven years, and with covenants on the part of Trustram, usury. 
to insure the premises, keep them in repair, and pay the 
ground rent and taxes. And they further showed that this 
assignment and undefJease were made in pursuance of an 
agreément at the time the money was advanced. If the 
position taken by the: plaintiffs counsel be correct, thefe 
13 
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Dec. 1838. was no ground upon which the assignment could be declared 


Snoszr 


r 
Havers. 


void at law. It was on its face absolute. Connected with 
the under-lease there was yet no provision by which the as- 
signment was defeasible, and the term assigned directed to 
revest on the payment of the money advanced. There was 
no bond, covenant, or other engagement on the part of the 
assignor for the repayment of the money advanced. The 
covenant of the defendant in the under-lease only made him 
responsible in damages, if he did not reassign upon payment 
of that sum. Yet the assignment was held to be void, be- 
cause it was, according to the intention of the parties, a se- 
curity for the repayment of £900, lent at the usurious inter- 
est of £70 per annum. In the language of the Court, the 
question was, “ whether this transaction was a contrivance 
to receive usurious interest for the loan of money. There- 
fore if the assignment wd intended as a security for the ad- 
vance, and not as a purchase of the lease, it is void.” Again, 
“the defendant advanced money by way of loan ; and it was 
in the contemplation of the parties that this should be repaid ; 
it was never put in hazard ; and interest above the rate of 
£5 per cent. was to be paid for the forbearance. 

signment executed in pursuance of this agreement 
fore void, and the legal estate is in the assignees of the 
rupt.” It is true that the very learned Judge re 
the “ assignment and the under-lease are parts of thé same 

agreement, and the whole must be received together ; and 

that without the covenant to reassign, the transaction could . 
not be set aside in a Court of Law as usurious. It might be 

a very hard bargain, and a Court of Equity might grant re- 

lief, but the assignment would be sufficient to vest the legal 

estate in the defendant.” Imother words—if the transaction 

were in truth what, from looking at the assignment alone, it 


would seem to be, a sale out and out, a Court of Law could 
not pronounce it void, because then there would be no pre- 


tence for holding it a security. But the covenant to reassign 
contained in the under-lease, showed that it was in the con- 
templation of both parties that the money advanced should 
be paid—and therefore, according to the intention of the par- 
ties, the assignment was a security for the repayment of 
money advanced on a loan at usurious interest. The case 
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of Doe on demise of Grimes v. Gooch, 3 Barn. and Ald. Dec. 1638. 
664, was exceedingly like this. It was the case of an as- Syosss 
signment of a lease from a debtor on one day and @ reassign- ,,,°.... 


ment at an increased rent on the day following witha stip- 
ulation that the original assignor might on six months notice 
repurchase the lease, and it was-left to the jury to. say 
whether the transaction was in truth a purchase and a lease 
from the purchaser, or only a security upon aloan. ‘The 
jury found it to be the latter, and the loan usurious, and the 
assignment void. 

On a motion for anew trial the Court refused it, saying 
the true question is, Was this a purchase ora loan? If the 
latter was the case then whatever might be the form given 
to it by the parties, it will not vary the real nature of the 
transaction, nor prevent it from being usurious. The same 
distinction has been taken in an old case, that of Cotteral v. 
Harrington, Brownlow, 180, which is noticed in most of the 


elementary treatises. In a replevin, the defendant avows — 


under an annuity (a rent char;;e) for £20 granted for years, 
payable on demand, and alleges a demand. The plaintiff 
demands oyer of the deed, and by the deed it appears that 
for, £110, one rent of £20 was granted for eight years, and 
ier of £20 was granted for two years, if E, R, and T, 

80 long live ; the plaintiff pleads the statute of usury 

sets forth the statute and a special usurious contract. 

er Curiam: “If it had been laid to be upon a loan of 
money, then it was usury—if it be a bargain for an annuity, 
it is no usury ; but, this was alleged to be upon a lending.” 
It is difficult, if not impossible, we admit, to reconcile all that 
was said by the learned Judges who decided the case of 
Den. v. Dods, | Johns, Cases, 158, and Flint v. Shelden, 13 
Mass. 443, with the doctrine laid down in the cases just ex- 
amined, and which we believe to be the true doctrine appli- 
cable to this subject ; but the principles on which these de- 
cisions profess to be bottomed are not at variance with it. 
The former, Den v. Dodds, whether well or ill decided, pro- 
ceeded avowedly upon two grounds ; the first, that the con- 


veyance there under consideration was made, not cotempo- 


raneously withthe illegal loan, nor for the purpose of assur- 
ing the payment of money borrowed, but was made after 
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Dec. 1938. the day of payment had passed and in satisfaction of ante- 


cedent debts : and secondly, that some of the debts were free 
from the taint of usury. Flint v. Shelden was determined 
upon what was alleged to be the settled construction of the 
Massachusetts Statutes—that parol evidence should not be 
received of an illegal trust to impeach an absolute convey- 
ance. And it is manifest that the decision would have been 
otherwise if the instrument in that case had been in its terms 
substantially a security. 

Now, independently of the parol evidence in this case, 
no one can look at the deed before us and not see that the 
sole object contemplated by it, was the securing of the debt 
therein mentioned. It recites a bond of the same date 
executed to secure payment of money advanced. Until and 
unless there shall be failure in paying that bond, the bar- 
gainors are to retain the possession. The possessionis to be 
yielded only after such failure, and a demand of the creditor 
that the property pledged, be sold to pay the debt. If the 
debt be paid without a sale, the trustee is to re-convey to 
the bargainors. If the land be sold, all the proceeds 
remaining after payment of the debt and the expenses of the 
sale, are to*be paid over to the bargainees. If sucha deed 
be not in law a security, then the enactnients of the statute 
against usurious assurances would seem to amount to but 
legislative trifling. Deeds of this character have been 
regarded with much suspicion and distrust, as a species of 
irredeemable securities or mortgages rendered absolute 
without foreclosure. If we add to this quality the privilege 
of exemption from the legal penalties of usury, they will 
become invaluable to the extortioner in enabling him to take 
from his needy neighbor “all that he hath,” 

It has been further insisted on the part of the plaintiff, 
that if the deed of trust can be regarded asa security, and 
therefore void or voidable if set up by Shober, yet that after 
a sale has been made under it, and a conveyance executed 
to the purchaser, it ceases to be a security, and the title of 
the purchaser cannot be impeached because of usury in the 
original transaction. To this position we are unable to give 
our assent. We take the rule of law to be that every con- 
tract which is founded in usury, and every security given to 
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carry such contract into effect, is ipso facto void ; and neither Dec. 1838. 
that contract nor that security can be rendered valid by "Suomen 
subsequent act of the parties. It matters not whether the 
contract has been carried into execution—the usurious con- 
tract and the usurious security are extinct at their very 
inception. We also take the law to be settled that a 
stranger must take heed to his assurance at his peril ; and 
cannot set up his ignorance of the corrupt contract in sup- 
port of a claim or title derived under a security which 
originated in usury. The plaintiff’s counsel contends that 
although the rules of law have been usually so laid down, 
nevertheless they must be understood as not quite so rigid 
and inflexible. He urges that the usurious contract and 
security are not absolutely void, but voidable only ; for that 
when an action is brought thereupon, the borrower must 
aver the usury ; and if the form of action permit, he must aver 
it by special plea, or he is forever concluded: moreover, 
that if the borrower pays the usurious debt he cannot 
‘recover it back, as money had and received; which he 
ought to be permitted to do, if the contract were utterly 
void. It does not follow that a contract is merely voidable, 
and not void, because the rules of pleading require that the pe mag me 
matter, by reason whereof validity is denied to it, should be contract 
brought legitimo ordine to the notice of the Court. The somene” 
great object of the rules of pleading is to apprise the adverse 74°00, 
party of the ground of defence so that he may be prepared cause the 
to contest it, and may not be taken by surprise. Some of Pending 
the distinctions made by these rules are very subtle, and the {f7)"Ihe 
reasons for them are not always obvious. Thus it is laid mater, by 
down that where a bond is void at common law ab initio, whereof 
the defendant may give such matter in evidence under the }*!4''y '* 
general issue, but where it is void ab initio by reason of a’, should 
statute, such ‘matter should be pleaded specially, and leritims 
Whelfdale’s case, in 5 Coke, is cited as authority for the posi- (0°7...0. 
tion. Yet it is certain that in many cases, the defendant 

is not permitted upon the general issue to go into evidence 

to show a bond void: because of illegality at common law, 

(See Chitty’s Rep. 1154, and Cotton v. Goodrich, 2 Black. 

1108), and equally certain that he has been permitted thus to 

show it void by an act of Parliament, Thompson v. Rock 4 
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Dec. 1838. Man. and Sel. 399. There is however an acknowledged 
“Suosse Propriety in requiring a plea of usury to a specialty. The 
corrupt contract ought to be particularly set forth, and the 
usurious interest, that the party may know what to answer. 
The party against whom it is pleaded may be aware of the 
contract, but he cannot otherwise know in what particulars 
it is meant to be assailed or wherein the other side imputes 
vice to it. Hill v. Montague, 2 Man. and Sel. 337. Nay, 
there appears to be good reason in the doctrine, although it 
has been doubted, that a specialty cannot be avoided because 
of usury appearing in the condition, but the facts must be 
pleaded, and the defendant cannot demur ; for peradventure 
the plaintiff may show that the apparent usury was by mis- 
take, and there was no corrupt agreement between the 
contracting parties— Buckley v. Guildbank, Cro. Jas, 678. 
That the party shall be concluded from afterwards averring 
usury, if he will not do it when he has an opportunity 
of bringing it forward by plea, establishes no more than that 
the law requires of every man to make defence in due order 
and apt seasons, and that after a judgment is rendered, he is 
precluded from availing himself of any pre-existing matter 
which might have been set up as a bar tothe recovery. Ifa 
man will not plead to a forged bond or one utterly void by 
reason of fraud, he cannot after judgment rendered aver 
the forgery or fraud for relief —Transit in 1em adjudicatam. 
Yet such is the solicitude of Courts to carry the enactments 
of the statute into full execution, that when a judgment has 
been entered up by confession, and execution thereon issued, 
even after time asked and given, they will regard such a 
judgment in the nature of an assurance given by the bor- 
rower; set aside the execution; vacate the judgment, and 
order the warrant of attorney to be delivered up and can- 
celled on the ground of usury, without compelling the party 
to pay what is equitably due. »Their language is, “ we 
cannot impose such terms—the instrument is void—it is not 
good at law.” Roberts v. Goff, 4 Barn. and Ald 92. The 
inability of the borrower to recover from the lender, money 
actually paid upon an usurious contract, does not result from 
the contract being voidable and not void. Ifit were voidable 
The inabil- only, then by the payment, he confirmed the contract and 


D. 
Hausen. 
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could not recover the usurious excess, which he certainly Dec. 1838. 
may. The contract is absolutely void. The apparent” syosen 
creditor has no right to a cent of it—but he may, with aclear ,,,° 4. 
conscience keep what was in conscience due to him; and if. 


the borrower has voluntarily paid that, then volenti non fit cone 

injuria, oy 
It has been said that the sale in this case to Stone, lender, | 

cannot be distinguished from one in which the title would tually’ paid 


be good—as where a borrower executes a letter of attorney e0hous 


authorising the lender to sell property in payment of the ae 
usurious debt, the vendee’s title would not be affected by the result from 


usury. If it would not, it is because, in that case, the vendee te © 

would derive title directly from the borrower, and if he be a — 

stranger to the usury, he sets up no claim under an usurious vou. if it 
were voida- 


security. But in this case it was indispensable for the abje only, 
vendee to show title in his immediate vendor, for-if the latter Foe 
had none, he could confer none—and he had no title if the ment, he 


law annulled the conveyance to him, because it was tainted + open 


with usury. If Indeed Stone had required of the defendants ‘ct, "4 


could not 


to join with the trustee in the conveyance, then he recover the 
would have been in a situation analogous to that sup- scosn,. 

posed—then he might have made title directly from the waeee 
defendants upon a new and distinct contract between ™4y- The 


contract 1s 


him and them, and this contract being free from illegality, absolute! 
his title under it would have been valid. But a mere ‘4,,7?° 


acs ye apparent 
derivative title cannot be better than that from which it is creditor 


derived, and according to our opinion upon the first question nght to a 
nothing passed by the deed from the defendants to Shober, (27, *— 


if that-deed was a collateral security for the payment of an we Aaag 


usurious debt. The case of Jackson on dem. of Bartlett v. con- 
Henry, 10 John. 185, has been passed upon us as a decision keep whet 
in point. There are several observations to be found in the “**'" 


conscience 


opinion delivered in that case, which considered per se, would eo 
seem favorable to the purpose for which the case has been if the bor- 
cited. In that opinion the decisions in Cuthbert v. Haley, 8 ov" >% 


voluntari- 
Term 390, Ellis v. Wares, Cro. Jas. 33; and Hussey v. i 
Jacob, 1 Ld. Ray. 18, are quoted with approbation, in which volenti non 
it was held that ifthe maker of an usurious note executed a” *“”"** 
bond for for the amount to an indorsee of the note, who }f the pur- 


had received it for valuable consideration, and without from the 
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Dro. 1838. noti¢e of the usury, the. bond is not affected by the usury 
Suonze, between the maker and the payer of the note. Assuredly, 
Havers, it is not, for the bond is a new contract between the borrower 

nines and a third person, and is wholly untainted by any corrupt 

Fequired agreement. But can the /ender, or the trustee of the lender, 

roweeto by any sale or assignment, make that good and effectual 


rower to 


al which was unlawful and void in its inception 1 Itis further 
in the con- remarked in the opinion referred to, that in the construction 
then he’ Of the statute of 27 Eliz. —against fraudulent conveyances— it 


pat adei’ @ Well settled principle that a purchaser for a valuable 


ttle direct- consideration without notice, has a good title although he 
- purchases of one who had obtained the conveyance by 
a new eed fraud ; and the true reason is assigned for this established 


a new and 


distinct principle, viz. that the statute by an express provision, excepts 
with him, the case of such a purchaser from the denunciations of the 
and this statute; but .the statute which we are now expounding 


contract 
being free contains no exception—and therefore we can make none. 


from ill 
galiy, his ‘The true ground, however, upon which the case of Jackson 


Silo aneer Henry was decided, is so distinctly set forth in the subse- 


it would 


have been quent case of Jackson on dem. of Sternbury v. Dominick, 


lid. 
* 14 John. 435, that we cannot regard it as sanctioning in the 


least the position for which it was introduced. That prin- 
ciple is, that a statute of New York. (to which we have 
nothing analogous here) makes a sale, under a power ima 
mortgage to a bona fide purchaser, without notice of usury 
in the mortgage, a valid and complete title. The inconven- 
ience which would result to the community, from permitting 
the titles of innocent persons at sales under deeds of trust to 
be destroyed by showing usury between the debtor and 
creditor, has been urged with great force, and has been 
sensibly felt. It is to be remarked, however, that there are 
inconveniences of a very serious kind that would probably 
follow from holding such titles exempt from this scrutiny. 
Needy borrowers are not free agents. In the pressure of 
the moment, they will assent to any terms however extor- 
tionate and oppressive, and execute any instrument asked 
for as securities. If, the moment a sale is made, their 
mouths are closed to impeach the validity of a deed of trust, 
_ as an usurious security, they may be stripped of their home, 
their all, for little or nothing—while the purchaser may be 
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but the secret agent of the creditor; and thus the most Drc. 0. 1838, 
valuable provisions of the statute, designed for his protection, "‘Snomn 
be rendered nugatory. It is to be remembered too that ,,°. 
purchasers may avoid this dreaded hazard by refusing to buy 

unless the debtor will join in the conveyance or there be 

proper covenants for title, and moreover if a purchase be 

made bona fide, the debtor standing by and encouraging the j¢ 4 pur. 


sale, or by his silence practising a fraud upon the purchaser, chase be 


though a court of law will be compelled to hold that no title fae, the 
passed, a court of equity is competent to remedy the mis- now 


chief. But on whichever side the balance of inconveniences 7 one Ly 


may be found, we have but to execute the law, such as we the iiale, or 
find it ; and must leave the consideration of these to another lence pree- 
department of the government. a 


Having arrived at the conclusion that the deed of trust in purchase, 
this case was absolutely void, if the debt for the security of — of. 
which it was executed were usurious ; and that a sale under pang 


it by the trustee did not purge the usury and could not give 2 — a 


legal operation to the deed, the only remaining inquiry is, tle passed, 
whether his Honor’s charge on the question of usury be °? — 
correct, It is to regretted that the case did not set forth jpyanceto 


the allegations of the respective parties, and the questions being to 
Secure an 


of law raised upon these allegations, so that we might dis- usurious 

tinctly perceive the application of the charge to the matters 4° * 

controverted. The case states simply the evidence given, = o. 
m 6 


and then, in very general’ terms, am instruction from the to remedy 
Court for the guidance of the jury in their finding upon that {}°.™"* 
evidence. But it purports to set forth all the evidence, and 
to direct the attention of the jury to the only questions of 
fact which, upon that evidence, it was material for them to 
consider. We are obliged therefore to understand it as 
tantamount to an instruction, that if Christian Hauser at the 
time of the loan to the defendant, was in doubtful circum- 
stances, and the securing of his debt to Bagge constituted 
any part of the motive of the latter in making the loan to the 
defendant, then in Jaw such loan was usurious. Thus under- 
standing the instruction, we hold it to be erroneous. To 
constitute a loan usurious, it is necessary that there should 
be an agreement between the parties for the lender to take 

14 
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Dec. 1838. a greater profit by way of discount or interest on the amount 


2. 
Haver. 


Snoser 


loaned, than after the rate of six dollars for the forbearance 
of one hundred dollars for one year. It signifies not in what 
shape the agreed profit upon the money lent is to accrue ;— 
it is sufficient that such profit should exceed the legal rate in 
order to bring the transaction within the statute. It is also 
wholly unimportant in what form, by what device or under 
what pretence this reservation of unlawful profit be made, 
if, according to the agreement of the parties, it is designed 
as a profit upon the sum advanced. But the hope or confi- 
dent expectation of some collateral benefit from making the 
loan does not necessarily show that there was a corrupt 
agreement to take exhorbitant interest. It may indeed 
excite a suspicion—and in some cases a very strong sus- 
picion—that such was the agreement in fact. Nay, when 
it distinctly appears that the lender is to receive, and the 
borrower to part with something valuable besides the lawful 
interest on the sum lent—and there is no consideration shown 
other than the loan for this additional advantage to the 
lender, or the consideration shown is plainly inadequate, the 
influence of an usurious contract is so irresistible, that it is 
properly regarded as an inference of law. We hold there- 
fore that the instruction would have been perfectly correct, 
had it stated that a requisition by the lender of the borrower, 
as a condition of the loan, to take up the notes of an insol- 
vent man or one in doubtful circumstances would per se be 
usury in law—and that if the securing of this doubtful debt 
formed any part of the lender’s inducement to make the 
loan, it raised a suspicion of an agreement for more than 
lawful interest upon the money lent, which called for an 
explanation on his part ; and that unless upon this explanation 
the jury believed that in truth there was no such agreement, 
it would be their duty to find the transaction usurious. 
There were circumstances—strong circumstances—fit to be 
considered by the jury as explanatory of the actual agree- 
ment. Christian Hauser was the father of the defendant— 
in his employment ; andin the most confidential relations with 
him. He had ability to pay debts when he was willing, and 
manifested more than ordinary willingness to pay demands 
which the defendant either had or pretended to have against 
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him. It was not shown what disposition the defendant had Dec. 1838. 
made of his father’s notes. The defendant knew of their” sjosn 
existence when he applied for the loan, and proposed to ,,.° 
make himself personally responsible therefor. Now if the 
father’s notes, though doubtful when Bagge’s property, were 
worth in the son’s hands the money which they called for : 
or if the father had requested his son to take up these notes, 
and he had agreed to do so—or if Bagge bona fide believed 
the facts to be such as are here supposed, then in truth Bagge 
did not intend to take a higher profit upon the sum loaned to 
the defendant than the lawful interest, and there was not 
the corrupt agreement which the statute denounces. 
Whether the evidence would have induced the jury to draw 
any of these inferences, it becomes us not even to conjecture. 
But we decidedly think it was relevant and ‘ended to estab- 
lish them—and if, in the judgment of the jury, it did 
establish any one of them—their verdict ought to have been 
for the plaintiff. 
Upon this view of the case, we think it our duty to 
reverse the judgment and remand the cause for a new trial, 


Per Cunrtam. Judgment reversed. 


THE STATE v. JOHN F. FAUCETT. 


In an indictment for retailing spirituous liquors by the small measure without a 
license under the statute of 1825 (I Rev. Stat. ch. 34, sec. 81), it is necessary 
to aver that the retailing was to some particular person or persons, or to 
some person or persons to the jurors unknown. 


Tus was an indiciment tried before his Honor Judge 
Pearson at Caswell on the last circuit. The indictment 
was as follows: “TheJurors for the State upon their oath 
present that John F. Faucett, late of the County of Caswell, 
labourer, on the seventh day of May 1838, with force and 
arms in the County of Caswell aforesaid; did sell and retail 
spirituous liquors by the small measure, to wit, by a measure 
less than a quart, without first having obtained a license ac- 
cording to law so to do, against the form of the statutes in 
such case made and provided, and against the peace and 
dignity of the State.” The defendant was convicted, and 
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moved in arrest of judgment because the indictment did not 


Sts aver that the retailing was to any particular person or per- 
v. . . . 
Favcerr. sons, This motion was overruled, and judgment pronounced, 


from which the defendant appealed. 
No counsel appeared for the defendant in this Court. 
The Attorney General, for the State. 


Daniet, Judge. The Statute (1 Rev. Stat. ch. 34, sec. 
§1,) declares that “ ifany person shall retail spirituous liquors 
by the small measure, in any other manner than is permitted 
by law, such person or persons so offending shal] be subject 
to indictment, and upon conviction shall be fined at the dis- 
cretion of the Court a sum not less than five dollars for each 
and every offence.” In an indietment for an offence, it is not 
sufficient to charge the defendant generally with having 
committed it, but all the facts and circumstances constituting 
the offence must be specially set forth, every necessary in- 
gredient in the offence must be set forth. In an indictment 
for extortion charging that the defendant took extorsively 
for every horse so much, and for every twenty sheep so 
much, was holden bad, because it charged the defendant 
with extortion generally, and not upon any particular per- 
son. Rez v. Roberts, 4 Mad. 103. So when a constable 
was indicted for behaving badly and negligently in the exe- 
cution of his office without specifying any particular instance 
of negligence. Rex v. Witherington,1Stra.2, The only 
exception to this rule are indictments against a common 
barrator, a common scold, for keeping a common gambling 
house, or bawdy house, without stating those circumstances 
which it may be necessary to give in evidence to show that 
it is a house of that deseription. The facts and circum- 
stances which make up the body of the offence, should be 
stated, that the defendant may determine the species of of- 
fence they constitute, in order that he may prepare his de- 
fence accordingly—that he be enabled to plead a conviction 
or acquittal upon this indictment. Archb. C. Prac. 41, 42. 
It seems to us that the statute on which the defendant was 
indicted, constitutes each and every act of unlawful retailing 
a distinct offence. The indictment charges that the defend- 
ant “did sel) and retail spirituous liquors”—but the vendee 
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or vendees are not named; nor does it state that they are Dec. 1939. 
persons unknown. This way of charging the offence seems grave 


to us according to the above authorities to be too general. 
Certainty to a certain extent in general, is always required 
in framing indictments. Co. Litt. 303, & Rex v. Long, 5 
Co. 121, a. Archb. C. Prac. 43. On this indictment the de- 
fendant could not well know how to defend himself. He 
might have been surprised on the trial by testimony on be- 
half of the State, which if the charge had been more partic- 
ular and had stated the name of the vendee of the spirituous 
liquors, he could have repelled by other evidence, State v. 
Blythe, Ante, vol. 1, 199. 


The judgment we think must be reversed. 
Per Curiam. Judgment reversed. 


THE STATE v. ANDREW HEMPHILL, et al. 


. An indictment charging a forcible trespass for taking a slain deer, is not sup- 
perted by evidence of the forcible taking of a deerskin severed from the body 
of the deer. 


Tue defendants were tried at Burke on the last circuit 
before his Honor Judge Dick, upon an indictment for forci- 
bly and with a strong hand taking from the possession of the 
prosecutor a slain deer. The evidence offered showed that 
the defendants were hunters, and were, with their dogs, in 
chase of the deer, and that the prosecutor, not being one of 
the hunting party, shot and killed the deer. A dispute arose 
between the defendants and prosecutor as to who had the 
better title to the game thus taken. They compromised the 
matter; and it was agreed that the deer should be then 
skinned, and that the carcass should be the property of the 
defendants, and the skin should be*the property of the pros- 
ecutor. In pursuance of this agreement, the deer was 
skinned ; and the defendants immediately thereafter, with 
strong hand, took the skin from the possession of the prose- 
cutor. His Honor was of opinion, and so instructed the jury, 
that this evidence supported the indictment. The jury found 
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Dec. 1838. the defendants guilty, and judgment being pronounced there- 
Starz on, the defendants appealed. 


No counsel appeared for the defendants in this Court. 
The Attorney General, for the State. 


Danie, Judge, after stating the case as above, proceed- 
ed: It is not necessary for us to decide the question who in 
law was entitled to the slain deer, if no agreement had been 
made between the parties concerning it. The parties hav- 
ing first disputed the title, are now bound by the compromise 
and agreement. The carcass was by the agreement the 
property of the defendants ; the skin when severed from the 
body of the deer, was the property and in the possession of 
the prosecutor. We do not agree with the Judge, that ‘the 
evidence of a forcible trespass in taking a deer skin severed 
from the body, will support an indictment charging the de- 
fendants with forcibly taking a slain deer. These articles of 
property are very different and distinct. If a man indicted 
for forcibly taking one species of personal property, could 
be convicted by proof that he took another species of per- 
sonal property, no man would know how to defend himself: 
—he would be constantly liable to be entrapped, We are 
of opinion that there must be a new trial? 


Per Curtam. Judgment reversed. 





BENJAMIN F. PARROTT v. BENJAMIN HARTSFIELD. 


The owner of sheep is justified in killing a dog which had destroyed some of his 
sheep, and returned upon his premises apparently for the purpose of destroy- 
ing others, although the dog, at the time he is killed, be not in the very act of 
destroying or worrying the sheep; and although it be not shown that the 
owner of the dog was cognisant of his bad qualities, or that there was 
no other means of preventing the injury. 


Tarts was an attion of Trespass vi eT aRmis for killing a 
dog —Pleas —General issue and Justification. 

On the trial at Lenoir on the last circuit before his Hon- 
or Judge Toomer, the ownership and possession of the dog 
by the plaintiff, and the killing by the defendant were not 
denied. The defendant in support of his plea of justifica- 
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tion, then proved that on a certain day about sunrise in the Dac. 1838. 
morning, the dog was discovered in his enclosed pasture in p,sserr 


_ the act of killing his sheep ; that two of the sheep had been 
killed, and four others dangerously wounded; that the de- 
fendant was notified of the fact and went in pursuit of the 
dog with his gun; that the dog escaped at that time, but re- 
turned about two hours afterwards to the premises of the 
defendant, and was near the pastute fence where the sheep 
were, when the defendant saw him, and immediately shot 
and killed him. The plaintiff insisted that in order to sup- 
port the plea of justification, the defendant must prove that 
he could not otherwisespreserve his sheep, than by killing 
the dog, or that the dog was shot in the very act of killing 
the sheep, and desired the Court so to charge the jury. His 
Honor instructed the jury “that the defendant was justified 
in killing the dog, if the evidence satisfied them that the dog 
had destroyed the sheep, and had returned two hours there- 
after, and was on the premises of the defendant near his 
pasture, under circumstances calculated to produce a belief 
in an ordinary man, that the dog was lurking about the en- 
closure to commence again the work of destruction, and was 
killed under a reasonable apprehension that it was necessary 
to prevent a repetition of the mischief.” The defendant had 
a verdict and iy) ah and the plaihtiff appealed. 
J. H. Bryan, for the plaintiff. 
Badger and Devereuz, for the defendant. 


Gaston, Judge. The exception taken by the plaintiff to 
the instruction of the Judge, is not in our opinion well found- 
ed. The law authorizes the act of killing a dog found on a 
man’s premises in the act of attempting to destroy his sheep, 
calves, coneys in a warren, deer in a park, or other reclaimed 
animals used for human food and unable to defend them- 
selves. Wadhurst v. Damme, Cro. Jm. 45. Barrington 
v. Sumers, 3 Lev. 28. Leonard v. Wilkins, 9 John. 233. 
Nor is it essential to the defendant ’s ustification that the 
owner of the dog should be cognisant of his bad qualities, 
or that there was no other mode of defending the things as- 
sailed. Com. Dig. Pleader, 3 m. 33, 1 Sid. 336. The law is 
different where the dog is chasing animals fere nature, such 
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Dec. 1938. as hares or deer in a wild state, or combating with another 
“Pannorr “0g. In these cases a necessity for the act of killing must 

Hacrs. De made out, or the killing will not be justified. Wright v. 

mieto. Ramscot, 1 Saun. 82. Vere v. L7. Cawdor, 11 East. 567. 
by The object of the law in conferring this authority is not to 
cing ca punish past wrongs, but to prevent wrongs impending or 
nature, or menaced. It may therefore be exercised before the injury 
somes is begun, if in truth it be imminent—for otherwise the pre- 
oe il ventive remedy may be too late. Thus inthe case of Wad- 
cess y, for hurst v. Damme, the plea was that the dog had killed conies 
must’ be Defore, and defendant finding the dog running at conies (not 


wa pv? in the act of killing them) he there killed the said dog. So 
ae vil in Barrington v. Turner, the justification was that the 
justified. hounds had chased a deer in the defendant's park and killed 
her, and to prevent further mischief by them the defendant 
took and killed them. In this wee the plaintiff's dog had ac- 
tually killed several of the defendant’s sheep upon his premi- 
ses and had returned apparently for the purpose of repeat- 
ing the injury. It hath been always taken for the law, and 
universal usage is high evidence of the law, that a sheep- 
stealizg dog, found lurking about, or roaming over a man’s 
premises where sheep are kept, incurs the penalty of death. 


The judgment below is affirmed. 
Per Curiam. Judgment affirmed. 
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JOHN W. BLACKWELL, Adm'r of LEMUEL BEKERDITE v. 
WILLIAM B. LANE, et al. 


No particular form is necessary in the delivery of a bond; the’ mere throwing 
it on the table or any act or word from which the intention of the obligor to 
put the bond in the possession of the obligee may be inferred, is sufficient. 
Hence where the obligor hed signed the bond while it was blank as te 
the amount, and the agent of the obligee, after it was filled up, presented it 
to the obligor and told him the amount, at which the obligor expressed his 
surprise, but acknowledged his signature to the bond, and did not object to 
the agent’s retaining it as his, the obligor’s act and deed, it was held to be 
sufficient evidence from which to infer a delivery. 

A person’s putting his name to a bond as a subscribing witness without the 
knowledge or consent of the obligor, is not such an addition to, or alteration 
of the bond as to vitiate and render it void. 


Tis was an action of pest upon a bond for $116, tried 
at Guilford on the last circuit before his Honor Judge 
Pearson. 

On the trial, one Leseift'Whoee name was subscribed to 
the bond as attesting witness, swore that the plaintiff had 
put in his hands a list of articles purchased by Winningham, 
one of the defendants, at plaintiff’s sale as administrator, 
with a request that he would procure Winningham’s note 
with security’ for the amount; that for that purpose he 
applied to Winningham at Ashborough, in Randolph county, 
who soon afterwards brought to him the bond in question 
signed and sealed by Winningham, the defendant Lane and 
one Swearingen. The bond was blank as to the amount, 
and Winningham requested witness to insert the proper 
amount, which he did, when Winningham acknowledged it 
to be his bond and requested Leach to attest it as a subscrib 
ing witness. Leach observed that he must see Lane and 
Swearingen, and immediately’ stepped out into the street 
where Lane was standing, presented the note to him and 
asked, “do you acknowledge this to be your signature ?” 
Lane without having the note in his his hand, replied, “ I do,” 
and asked what ist he amount? Witness answered “ $116,” 
whereat Lane either said something, or made some motion 
or gesture, which witness thought was expressive of surprise 
that the amount wassomuch. Witness immediately stepped 
to Swearengen, who was standing in the view of Lane,and 
who acknowledged the bond, whereupon the witness retired 
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Dec. 1838. to his office a few paces distant, but not in sight of either 


Biacx- Lane or Swearengen, and wrote his name upon the bond just 


Pom 2 under the word “ attest.” Witness stated that he did so 


Lanz. 


without supposing there was the slightest impropriety in it ; 
and under the impression that if the parties had been pres- 
ent, they would not have objected to it—but that he did so 
without the knowledge or consent of Lane and Swearingen ; 
and that he afterwards handed the bond to the plaintiff who 
resided in the County of Guilford. 

No defence was made by Winningham, who was insol- 
vent. As against Lane, the counsel moved the Court to 
instruct the jury, Ist, That there was no evidence of a deliv- 
ery. 2dly, That the act of Leach in putting his name to the 
paper as subscribing witness, vitiated and rendered the bond 
void in law, as there was no evidence that he did so with 
the knowledge or consent of Lane. 

His Honor left it to the jury to say from the evidence 
whether the bond had been delivered as the act and deed 
of Lane, instructing them that to find the issue for the plain- 
tiff, they must be satisfied that after the bond was filled up, 
it was delivered by Lane as his act and deed ; that to consti- 
tute a delivery it was sufficient if, the bond being present, the 
obligor made use of words showing his intent that the 
obligee should take it as the act and deed of the obligor ;— 
that in this case, if they were satisfied that when the bond 
was presented to Lane by Leach, he acknowledged his sig- 
nature with the intent that Leach should retain it as his, 
Lane’s, deed and upon being told the amount, did not 
object then, although it was for more than he expected, if 
it was retained by Leach as his, Lane’s, act and deed, they 
should find that there was a delivery. 

On the 2d point, his Honor told the jury that there was 
no evidence that Leach had put his name on the bond with 
the knowledge and consent of Lane, but if they believed that 
his name was put there under the circumstances stated by 
him, it did not vitiate the bond and render it void in law. 
The jury returned a verdict for the plaintiff, and the defend- 
ant appealed. 

Mendenhall and Winston, for the defendant. 

No counsel appeared for the plaintiff in this Court. 
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Dante1, Judge. First; the defendant moved the Court Dec. 1838. 
to instruct the jury that there was no evidence of a delivery Biacx- 
of the bond declared on, The Court charged, that to consti- — 


tute a delivery, it was sufficient, if the bond being present, 
that the defendant made use of words showing his intention 
that the obligee should take it as the act and deed of the 
obligor, That when the bond was presented to Lane, if he 
acknowledged his signature with the intent that Leach (the 
plaintiff’s agent) should retain it as the defendant’s deed, and 
upon being told the amount did not object, then though it 
was for more than he expected, still if retained by Leach as 
the defendant’s act and deed, the jury should find there was 
a delivery. We do not perceive any error in this part of the 
charge. No particular form is necessary in the delivery of 
a bond ; the mere throwing it on the table, or any act or 
word from which the intention of the obligor to put the bond 
in the possession of the obligee may be inferred, is sufficient. 
Co. Litt. 36 a. Hurlestone on Bonds, 8. 

Secondly; The defendant contended, that the act of 
Leach in putting his name to the paper as a subscribing 
witness, vitiated and rendered the bond void in law—as 
there was no evidence he did so, with the knowledge or 
consent of the defendant. On this point, the Court charged 
the jury, that if they,believed the name of Leach was pnt on 
the bond as a subscribing witness under the circumstances 
stated by him, it did not vitiate the bond and render it void 
in law. We think in principle the case of M’Crow v. 
Gentry, 3 Campb. 232, is very much like this. Action 
against the maker of a promissory note, which purported to 
be attested by two witnesses. One of these being called to 
prove it, stated that he did not put his name to it in the pres- 
ence of the defendant, nor was he ever called upon by the 
defendant to attest it; but .he saw the defendant deliver it as 
his note of hand to the payee, and he afterwards put his 
name to it. without the defendant’s knowledge. Lord 
E..ensoroucne—“I cannot receive the evidence of this 
person as of an attesting witness to the note. He was no 
attesting witness, but a mere volunteer. If the other person 
whose name is on the note as attesting witness, really was 
80, it can only be proved by his evidence. It appeared, 
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Dec. 1838. however, that this person had not put his name to it exactly 
“Brace. Under the same circumstances as the other, and the defend- 
Adm. ant’s acknowledgment was considered sufficient to fix him. 
So the plaintiff had a verdict.” The defendant acknowledged 
to Leach (the plaintiff’s agent) that it was his bond. Leach 
was a competent witness to prove that fact. The name of 
this witness having been placed on the paper, purporting to 
be a subscribing witness when in fact he did not put it there 
at the request or in the presence of the defendant, is not in 
our opinion such an addition or alteration of the bond as 
will vitiate or render it void. Lord Exzrensoroven, in the 
case quoted, did not consider the signature of the names of 
the two persons who had signed the note as if they were 
subscribing witnesses, such an alteration or addition as to 
destroy the instrument. Ifthe witness had been dead, it is 
Ifaper- true, proof of his hand writing under such circumstances 
son, who | would not have been sufficient evidence to let the case go 
& bond as to the jury, for them to infer the due execution of the bond ;. 
without other evidence would have been required, as proofs of the 
—" hand writing of the obligor, his acknowledgment, or the like. 
ene Holloway v. Lawrence, 1 Hawks 49. In the case of Tal- 
or, die, bert v. Hodson, 2 E. C. L. Rep. 91, it appears that the 
oy — attesting witness to a bond, wrote the attestation, when 
writing ot the obligor was not present, and without seeing the obligor 
be suffi: execute it. The Court, notwithstanding, permitted other 
fence of evidence to be given of the execution by the obligor, and the 
the due ex- obligor had a verdict and judgment. This is a strong case 


ecution of 


the bond : against the position taken by the defendant’s counsel that the 


idence bond is void. The judgment must be affirmed. 
would 
as —! Per Curiam. Judgment affirmed. 
hand wit 
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If parties agree as to the terms of the sale of a chattel, the property of the chat- Guweev. 
tel will not. be vested in the vendee, where it appears that there was no de- ~ om 
livery of the chattel; no earnest paid, nor any acceptance by the vendor of ?**, ib, 
the vendee’s money, or notes in lien of earnest or as a security for the prices’ ee 

A man’s previous declarations may be received, though it is but slight evidence, ' pote ato 
to show the extent and true character of the dealings between him and” 
another person; and they will be evidence against one claiming under him ” DHAGK 2 
by a cotemporaneous or subsequent contract. - a 


DAVID MAY v. EPHRAIM GENTRY. 


Tus was an action of TRovVER for a stud horse, tried at 
Surry on the last circuit before his Honor Judge Serris. 

The plaintiff alleged that there was a conspiracy between 
the defendant and one William May, fraudulently to deprive 
him of his horse, and called several witnesses who testified 
that they were at the store house of the defendant, when a 
trade for the horse in question was spoken of between the 
plaintiff and William May ; that the contract proposed was 
that William May should pay $27 in specie, and $175 besides 
for the horse, that the $27 in specie and $100 of the balance 
was to be paid down before the trade took place, and that 
on the payment of $127, the plaintiff was to take the bond 
of William May for the sum of $75, payable six months 
after date in horse flesh. These witnesses further testifie d 
that William May proposed to the plaintiff to go with him 
and one Howell out of the company, where they could trade 
to a better advantage; that in a short time they heard 
the plaintiff exclaim that if “that is what you are for, I 
will have nothing more to do with you;” and that both 
plaintiff and William May started towards the horse in a 
run, that William being younger and more active than the 
plaintiff, got to where the horse was tied first, and took 
possession of him, the plaintiff at the time forbidding him to 
do so, and calling upon the by-standers “ to take notice that 
William May had robbed him of his horse ”—that shortly 
afterwards William May obtained from the defendant, a 
bridle which he put upon the horse and rode him off. The 
witnesses testified further that some short time after- 
wards, the horse was found in the possessionof the 
defendant, who refused to deliver him up, on the plaintiff’s 
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Dec. 1838:demand. Caleb Parsons, one of the witnesses examined for 
“May Plaintiff, stated that he was present at the store of the 
defendant when the transaction above spoken of took 
place ; that he went out to the parties where they had 
withdrawn themselves, and the plaintiff requested the witness 
to read a paper which had been prepared by William May 
and Howell, when Wm. May objected and said that Howell 
could best read it. Witness saw a paper handed to the 
plaintiff, and in a few minutes he heard the plaintiff say, “ if 
that is what you are for, I will have nothing more fo do with 
you ;” the plaintiff threw down the note, and the race to the 
horse took place as described by the other witnesses. This 
witness further stated that he heard some person (the 
particular individual he could not name) state in the hearing 
of the defendant the terms of the trade, which as well 
as witness could recollect, were that William May was to 
give $175 for the horse, to be paid by giving his, William’s 
notg for $75 due six months after date and payable in horse 
flesh, and by paying off and discharging a note of about $40 
which plaintiff owed one Keller, and by purchasing a certain 
gray mare in the neighborhood. This and all the other wit- 
nesses who spoke of the alleged trade, stated that when the 
plaintiff threw down the note and said that if that was the 
way he would have nothing more to do withthem, Wm. May 
said a note closed all former dealings between parties to the 
note, and that the plaintiff might pick up his note, for that 
was all he, William, owed him or would pay him. This was 
at the instant that the plaintiff and William May started to 
run for the horse. It was proved also that some minutes 
before the plaintiff was induced to take the note of $75 in 
hls hand, William May privately requested Howell to stand 
by him, and he would shortly get the plaintiff’s horse. One 
witness stated that some months before the transaction at 
the defendant’s store, he heard William May say that he 
would have the plaintiff’s stud horse, if he had to take him 
by force. 

His Honor charged the jury that if they believed the tes- 
timony given for the plaintiff, he was entitled to their 
verdict. A verdict was accordingly rendered for the 
plaintiff, and the defendant’s counsel moved for a new trial 


v. 
Gentry. 
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on the ground, Ist, That the plaintiff was not entitled to aDxc. 1938. 
verdict on the testimony of Caleb Parsons ; and 2dly, Be-~ yay 
cause of the admission of the testimony to prove the ,.” 
declarations of William before the’time when he took the 
horse from the plaintiff. The motion for a new trial was 
overruled and the defendant appealed. 

Boyden, for the defendant. 


Cooke, for the plaintiff. 


Rurrin, Chief Justice. The recovery is proper against 
the defendant, unless he shows a valid contract of sale from 
the plaintiff to William May, under whom the defendant 
claims. To say nothing of the suspicious circumstances of 
circumvention, on which the case might have been left to 
the jury, as authorizing the plaintiff to rescind the contract 
at any time before the actual delivery of the horse or the 
entire fulfilment of his part @f the contract by William, a suf- 
ficient reason for the instruction to the jury consists in the 
fact-that it does not appear that the parties ever came to 
any fina] agreement as to the terms of the sale. It is nearly 
certain that they didnot. But if they had, it does not appear 
that any thing was done in execution of such agreement so 
as to vest the property of the horse in the supposed vendee. 
There was no delivery of the horse ; no earnest paid, nor 
any acceptance by the plaintiff of the other’s notes in liev of 
earnest or as a security for the price. 
Upon the point of evidence, we see no objection except 1¢ evidence 
the inutility of that offered. But if it had been strictly irrel- stietly 3 


relevant 


evant, a right verdict cught not to be set aside on account Of has been 
its reception, unless it worked a prejudice to the party ; ia 


which is not perceived in this case. Those previous declar- ought not 


ations of William May were, however, evidence, from which bees ° act 


the jury might in a slight degree be aided in determining the account of 
extent and true character of the dealings between the ‘tS '*¢?- 


tion, un- 


plaintiff and the other two persons, William May and How- less it is 
ell. If they could have been received against the person thant 
who made them, they were also competent against the + 
defendant who claimed under him by a cotemporaneous or ' ~ the par 
subsequent contract. 

The judgment must therefore be affirmed. 


Per Cuniam. Judgment affirmed. 
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THE SURVIVING PARTNERS OF MASSEY, M’KESSON 
& CO. v. JAMES M’DOWELL. 


~ Where, upon the endorsement of a note, the endorsee took more than six per 
centum per annum by way of discount, but the excess was small and was 
allowed by the endorser expressly for the trouble the endorsee would be 
at in travelling to make a demand upon the maker of the note, it was held, 
that the transaction on its face was not so unreasonable as to warrant the 
Court in declaring the endorsement to be usurious, but that it ought to have 
been left to the jury as a question of fact to say whether the allowance to 
the endoreee was intended bona fide as a remuneration for trouble, or was 
designed as a cover to hide an agreement for excessive discount. 


Assumpsir brought by the plaintiffs as endorsees against 
the defendant as endorser of the following bond of one 
James Allen: “ On the third day of November next I promise 
to pay William Suttle the sum of one hundred and thirty five 
dollars for the hire of two negroes Gabriel and Alfred, 
which slaves I am to feed and clothe well, pay their taxes, 
and return them well clothed at the expiration of said time. 
Witness my hand and seal this the 1ith day of February 
1827, James Allen. (Seal.) The bond was endorsed by 
Suttle, the payee, to the defendant, and by him to the plain- 
tiffs. The defendant pleaded the General issue, Statute of 
limitations and the Statute against usury, and the cause was 
tried at Burke on the last circuit before his Honor Judge 
Dicx. 

The plaintiffs proved the endorsement of the defendant 
on the 9th of February 1831, and further that the defendant 
requested the agent of the plaintiffs to present the bond to 
Allen, and request payment, which was done, and the de- 
fendant notified thereof; that the defendant then requested 
the plaintiffs to bring suit against Allen, which they did in 
September 1831, and obtained judgment in January 1833 ; 
that a fi. fa. was issued upon the judgment and about $25 of 
the money collected, which was all that could be made out 
of Allen. This suit was brought in September 1834. 

The defendant proved on the cross-examination of John 
Reynolds, a witness for the plaintiffs, that he, Reynolds, was 
a clerk in the store of the plaintiffs and was their agent i 
purchasing the bond in question from the defendant; that 
defendant proposed selling the bond to him, saying that Al- 
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len was good and was at that time engaged in mining in the Dre. _ 1638. 
county ; witness at first objected to buying, alleging that he wesson 
would be at the trouble of going to see Allen a distance of © © 
eighteen miles; but after a short time witness and the de- M'Dow- 
fendant made a calculation of the interest due on the bond, 
and found that there was then due for principal and interest 
$161.4%,, when the defendant proposed that if witness would 
take the bond be might have, it for $159 *3;, and remarked 
that the balance due on the bond, he might have as a com- 
pensation for his trouble in going to see Allen. To this pro» 
posal of the defendant witness assented, and the endorse- 
ment was made upon those terms. The defendant con- 
tended that the plaintiffs were not entitled to recover, Ist, 
because their right of action was barred by the statute of 
limitations ; 2dly, because the endorsement of the defendant 
to the plaintiffs was usurious. 

His Honor charged the jury that the plaintiff’s right of 
action was not barred by the statute of limitations, for that 
the defendant by his endorsement of the bond became the 
surety of Allen. On the second ground he charged, that if 
Reynolds gave a correct account of the transaction between 
the defendant and himself, the endorsement was usurious, 
and the plaintiffs could not recover on it. The jury found 
a verdict for the plaintiffs upon the two first issues, and for 
the defendant upon the last. A new trial was moved for 
and refused, and the plaintiffs appealed. 

No counsel appeared for the plaintiffs in this Court. 

D. F. Caldwell, for the defendant. 


Gaston, Judge. The Court is of opinion that there was 
error in the instruction to the jury on the question of usury. 
To render a contract usurious, there must be an agreement 
to take for forbearance of payment upon a Joan of money or 
other commodities, a greater sum than at the rate of six per 
centum per annum by way of discount or interest ; and 
where in truth there is such a corrupt agreement, no color, 
contrivance or device, shal] save the usurious contract from 
the visitation of the law. The trifling sum which in this case 
was deducted from the amount of Allen’s note when passed 
to the agent of the plaintiffs, was allowed expressly as a re- 
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Dac. 1638. muneration for the trouble of travelling to make a demand 
M'Kessox On Allen. It is not on its face so unreasonable as to warrant 
«Co. ‘the Court in declaring that the parties did not mean what 


®. 
— they expressed. Whether the allowance was intended bona 


fide as a remuneration for trouble, or was designed as a 
cover to hide an agreement for excessive discount, was a 
question of fact, and should have been submitted as such to 
the consideration of the jury. Carstairs v. Stein, 4 Man. 
and Sel. 192. 

It has been insisted, however, by the counsel for the de- 
fendant, that notwithstanding this error the judgment should 
not be reversed, for that the defendant was entitled to a ver- 

ae dict in his favor upon the pleas of the general issue and 
tute of lim. Statute of limitations. This however we cannot judicially 


aa ones see, and if we could we cannot give him such a verdict. A 


are plead, yerdict has been rendered for the plaintiffs on allthese pleas. 


ry a tor This while it stands must be conclusive of the facts which it 
the 


tif = declares, and it is not in our power to modify or alter it. 


| two Upon a second trial the defendant will be at liberty to in- 
rst pleas 


and for the sist that the bond not being an obligation simply for the 


cf the. payment of money was not in law negotiable, and therefore 


last, upon that the plaintiff is not an indorsee nor the defendant an in- 
has judg. dorser in the proper sense of those terms. 
favor; on ‘The judgment is to be reversed and cause remanded for 


favor; on 

an appeal, a venire de novo. 

pnecnny 

Court can- 

ag Per Curiam. Judgment reversed. 

there were 

error in the 

charge of 

the Judge 

on the last_ ~BENJAMIN SHARP, Adm’r of ANNA SHARP, v. MOSES; 

plea, refuse . 

to reverse FARMER. 

the judg- 

epee No action can be sustained in affirmance and enforcement of an executory con- 

that the tract to do an immoral act, or one against the policy of the law, the due 

course of justice, or the prohibition of a penal statute. Therefore no action 

F ean be eustained upon a promise to settle an estate and pay over the distrib- 

none hall utive shares to those entitled, without taking out letters of administration 

i. aam upon such estate. 

first pleas, ‘ “ 

because Tats was an action of assumpsrr commenced in the 


eunnot 0. name of Benjamin Sharp and his wife Anna, and upon the 


dicis ie” death of the wife, continued by the said Benjamin as her 
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administrator. The defendant pleaded the general issue, Dro. 1838. 
and upon the trial at Edgecomb on the last circuit before his; s,, ane) 
Honor Judge Saunpers, it appeared that the plaintiff was “on 
entitled in right of his wife to a distributive share of the Faas.) 
estate of one Jerusha Farmer deceased, and thereupon made gnding 3 
an agreement with the defendant, who was also a distribu- °° 

tee, that the latter, instead of taking out letters of admin- aad ha they 
istration on the estate of the said Jerusha, should collect and in 
sell the estate, and, after paying the debts, divide the residue ¥"''¢ - 


- re 8 stands, is 
among those entitled to distribution. conclusive 


The defendant, in pursuance of this agreement, sold the Thich it 
property and paid the debts of the said Jerusha, and a 4¢sres 
balance remaining in his hands, the plaintiff demanded the Court have 
share to which he was entitled in right of his wife, and upon power to 
the defendant’s refusal to pay the same brought this suit. ed’ °F 

His Honor being of opinion, upon these facts, that the 
right of action vested in the plaintiff alone in his own right, 
and not in the plaintiff and his wife, directed a nonsuit to be 
entered, and the plaintiff appealed. 

Iredell, for the plaintiff. 

J. H. Bryan and B. F. Moore, for the defendant. 


Rurri, Chief Justice. The point, whether the right of 
action on this contract, supposing it to be a lawful and 
valid contract—is in the husband in his own right, or survived. 
to him as administrator of the wife, involves much nice 
learning. We are relieved from going into it by other 
matter apparent in the record, upon which we are satisfied 
that neither the husband, nor the husband and wife together, 
could have an action uponthis contract. It is an agreement 
between the next of kin of an intestate for an administration 
of the estate and its distribution by one of them, without 
obtaining letters of administration, or taking the oath of office, 
or giving bond. This is prohibited by the act of 1715, Rev. 
ch. 10, s. 4 and 5, under a penalty of fifty pounds. (See 1 
Rev. Stat. ch. 46, sec. 8.) After a vast number of cases 
upon the subject, it seems to be now perfectly settled, that 
no action will be sustained in affirmance and enforcement 
of an executory contract to do an immoral act, or one against 
the policy of the law, the due course of justice, or the prohi- 
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Dec. 1938. bition of a penal statute. The distinction between an act ma- 
“Suanp, ‘um in se and one merely malum prohibitum was never sound, 
Adm'r and is entirely disregarded ; for the law would be false to 
Faauen. itself if it allowed a party through its tribunals to derive 
No dis. advantage from a contract made against the intent and 
ae g- oxPress provisions of the law. Lankton v. Hughes, 1 Maul 
nised bee and Selw. 693, and Bensley v. Bignold, 5 Barn. and Ald. 
tween “a |, 341, establishes this principle upon consideration of all the 
in seand previous cases. It will be seen at once that the Court could 
not give the plaintiff a judgment; since by the very act of 
receiving the sum recovered the plaintiff would be executor 
nk . de son tort, which is a consequence which a Court cannot 
false to it- allow itself to be made accessory. 


oe pe The nonsuit must therefore stand and the serge; be 


party 
through its affirmed. . 


tribunals, , 
to derive Per Curiam. Judgment affirmed. 
advantage 
m a con- 
tract made 
against the 


int 

iwicx DEN. ex. DEM. of JOHN MUSHAT et al. uxor v. JOHN MOORE. 

press pro- 

— of ‘The affidavit of a party made to obtain acertiorari may be used against him to 
prove any facts which are of a character to be proved by mere admissions or 
represntations. But the admissions in such affidavit will not be sufficient 
evidence against the party making them, to supersede the necessity for the 
other party’s producing matters of record or a deed under which he claims. 


Esectment tried at Iredell on the last circuit before his 
Honor Judge Serre. 

The action was commenced in the County Court, and a 
judgment being there obtained by the lessors of the plaintiff, 
it was removed into the Superior Court by certiorari. In 
his petition and affidavit for the certiorari, the defendant 
stated, among other things, that the land in controversy was 
sold under an execution upon a judgment against him at the 
instance of one Robert Simonton; that one George L. 
Davidson became the purchaser at a certain price, with the 
understanding “that the defendant should redeem the same ; 
and that Davidson afterwards conveyed the land to his 
daughter, the feme lessor of the plaintiff and wife of the other 
lessor. On the trial in the Superior Court, the only evidence 
of title offered by the lessors of the plaintiff, .was the 
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petition and affidavit above stated ; but his Honor deeming psc. 1838. 
that insufficient “directed a nonsuit, and the lessors of the “yusuar 
plaintiff appealed. e 

No counsel appeared for the lessors of the plaintiff in this 


Court. 
D. F. Caldwell, for the defendant. 


Moors. 


Gaston, Judge. There is no ground for setting aside this 
nonsuit. The affidavit of the defendant for a certiorari might 
have been properly read in evidence against him to establish 
any facts which were of a character to be proved by mere ad- 
missions or representations of a party. But the affidavit wasp, mda. 
not an admission of record. It properly formed no part of the poor rhe hy 
record, for that consisted of the pleadings only—and these js properly 
distinctly put in issue the title of the plaintiff’s lessors. This —— 
title was alleged to have been derived to them from the 
conveyance of Davidson, who derived his title from the con- 
veyance of the Sheriff, who derived his authority from an 
execution issued upon a judgment. Now these were mat- 
ters not to be proved by witnesses—nor by admissions 
equivalent at best but to proof by witnesses—but by the ex- 
hibition of the deeds, execution and judgment. The affidavit 
carried with it no more binding effect than would an admission 
by a defendant in an answer in chancery. And it has been 
held that such an admission is but secondary evidence of the 
execution of a deed, and does not supersede the necessity of 
proving it by the subscribing witness. Call v. Dunning, 4 
East 53. Abbot v. Plumb, Doug. 216. And certainly it 
does not supersede the necessity of exhibiting the deed to 
speak for itself. 

The judgment below is affirmed with costs. 


Per Curiam. Judgment affirmed. 
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—_ DEN ex DEM, JOSEPH KING, et. al. »» MERRIMAN 


= FEATHERSTON. 
FEatHer- 

STON. Where the execution under which the plaintiff claimed, commanded the Sheriff 
to levy a certain sum which the State had recovered against the defendant 
for costs and charges, and on the execution was endorsed a bill of costs con- 
taining officers’ fees and witnesses’ dues, but without specifying whetherfthey 
were costs expended by the State, or were the costs of the defendant, and 
the only record of a judgment produced in support of the execution merely 
showed that the defendant had been indicted and acquitted, it was held that 
there ought to have been a special judgment in favor of the officers of the 
Court and the defendant's witnesses, and an execution issued thereon and 
conformable thereto, and that the Court could not presume from the record 
produced that there had been such a special judgment, and then permit the 
plaintiff by parol evidence to trim and shape the execution offered, so as to 
fit such presumed judgment. ; 


Esectment for a tract of land containing seven hundred 
and forty-five acres, tried at Buncombe on the last circuit 
before his Honor Judge Dicx. 

The lessors of the plaintiff in support of their title, pro- 
duced a deed from the Sheriff of Buncombe county to them- 
selves for the land in question. They then produced the 
execution under which the said land was sold. It com- 
manded the Sheriff, that of the goods and chattels, Jands and 
tenements of Merriman Fcatherston, he cause to be made 
“the sum of one hundred and fifty-five dollars, which the 
State in our Superior Court of Law, held for Buncombe 
county at the court house in Ashville, recovered against him 
for costs and charges in the said suit expended, whereof the 
said Merriman Featherston is liable, as appears to us of 
record,” &c. On the execution a bill of cost was endorsed 
containing officers’ fees and witnesses’ dues, but without 
specifying whether they were costs expended by the State, 
or were the defendant’s costs. The lessors of the plaintiff 
then produced in evidence the record of certain proceedings 
on an indictment against the defendant in Buncombe Supe- 
rior Court upon which said execution issued. 

The defendant contended that there was no judgment of 
the Superior Court of Law for Buncombe county against 
him, which would authorize the%issuing of the execution pro- 
duced, and that said execution and all the proceedings under 
it were void. The record upon which the said execution 
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was issued was not sent up as a part of the case, but the case Dre. 1838. 
states that upon an inspection of it the facts appeared to be xine 
as follows: “The defendant was indicted for‘perjury, and ,, > 
on his trial was acquitted. The execution in question was srox. 
issued for the costs incurred by the defendant in the pro- 
gress of the cause, and which were due to the Court officers 
and the defendant’s witnesses.” His Honor overruled the 
defendant’s objection, and charged the jury that the clerk of 
the Superior Court of Law for Buncombe county was au- 
thorized by law to issue the execution aforesaid for the de- 
fendant’s costs; that said execution authorized the Sheriff 
to sell, and that the lessors of the plaintiff acquired title by 
their purchase. The lessors of the plaintiff had a verdict 
and judgment and the defendant appealed. 

Clingman and Battle, for the defendant. . 

D. F. Caldwell, for the lessors of the plaintiff. 


Dantet, Judge. In this State it has been repeatedly de- 
cided that a purchaser deriving title under a Sheriff’s sale 
must show a judgment as well as an execution. In this case 
the plaintiff produced an execution against the defendant, 
under which he purchased. The execution commanded the 
Sheriff to make $155, “which the State, in our Superior 
Court of Law held for the county of Buncombe at the court 
house, recovered against him for cost and charges in the 
said suit expended, whereof the said Merriman Featherston 
is liable, as appears to us of record,” &c. On the back of 
the execution there is a bill of cost containing officers’ fees 
and witnesses’ dues, but it does not specify whether it was 
cost expended by the State or defendant’s cost. If we look 
only at the execution and bill of cost annexed, no other con- 
clusion can arise but that it was cost expended on behalf of 
the State in some suit on record in that Court against the 
defendant, in which suit the defendant had been cast or con- 
victed. The plaintiff failed to produce any judgment in fa- 
vor of the State to authorize such an execution. The plain- 
tiff on the trial alleged that the recital in the execution, that 
it issued on a judgment in favor of the State, was a mistake 
of the clerk. He then gave in evidence a record of an in- 
dictment in the Superior Court of Buncombe county against 
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Dec. 1838. the defendant, which showed that he had been tried and ac- 
“Kine quitted. The plaintiff contended that the Court had author- 
Fearnen- ty by virtue of the acts of the legislature to render judg- 
stox. ment on that acquittal in favor of the officers of the Court 
and defendant’s witnesses for the amount of their fees and 

dues from him, to be taxed by the clerk, or that the clerk at 

the instance of said officers and witnesses had a right to issue 
execution for the same without any formal judgment being 
rendered. That this execution instead of being to enforce a 
judgment for the State, was intended to be in favor of the 

officers of the Court and the defendant’s witnesses for fees 

and dues to them in the State case. That if under the acts 

it was necessary that a judgment should be rendered in fa- 

vor of the officers, &c., before execution could issue, then the 

Court should presume such a judgment was rendered. If 

on the other hand no formal judgment was necessary, then 

the Court ought to take this execution as having been issued 

by the clerk to cover the defendant's cost in said indictment. 

When the defendant was acquitted, he was entitled to the 

When a common law judgment, that he go without day as to the in- 
eae oh dictment ; but at the foot of that common law judgment 
on « cnm- there should have been a judgment under the statute against 
charge, hethe defendant in favor of the officers and defendant’s wit- 
is enutled “nesses for his cost due to them, to be taxed by the clerk, upon 
common which the clerk should issue execution, not for the State, but 
ment . ‘that i in favor of the said officers, &c., against the defendant. The 
ef, act says (see 1 Rev. Stat. ch. 105, sec. 24) “ that it shall be 


without 


4 as to lawful for clerks, on fees not being paid by the party from 
ment, but whom they are due, to make out execution directed to the 


at the foot Sheriff, and the said Sheriff shall levy the same by virtue of 


of such 
judgment, the said execution as in other cases ; and to the said execu- 


should be tion shall be annexed a copy of the bill of cost of the fees on 
eS gr which execution shall issue.” Under this act, the practice 


piatute(! has been to include cost due the parties, witnesses’ as well as 
ch. 105, the officers’ fees, &c. Taking the act literal y, it seems to 


. 24 
eanstthe address itself only to the clerks; but in construing it we 


defendant must say it is a law addressed to the Courts, to command 


the offi- by order their ministerial officer’ to do what is there requir- 


and 
thedefend- ed. Such a construction is consonant to the principles of 


sosaes “for the common law, and then harmony will be kept up in the 
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forms of the proceedings of the Courts. The plaintiff asked Dzc. 1638. 
the Court first to presume that such a judgment was render- Kis Kiso 
ed as the Court might have rendered when the defendant p,\- ex. 
was discharged on the indictment. .And secondly to permit Tox. 
him by parol proof to rectify the'mistake of the clerk, and his costs 
apply this execution to the said presumed judgment. The ay te be 
Court below yielded to the prayer of the plaintiff on both ab 
points, and he recovered 745 acres of land, for which he upon 


which he 


gave at the sale only $205. Those persons who attended should is- 
the sale might have refrained from bidding, because they fi), “ne; 
knew there was not to be found on the record any such for the, 
judgment as that referred to in the execution. Whether a in favor of 
proper judgment against the defendant can now be obtain- aficers 
ed by the officers, &c—nunc pro tunc, is a question not “<2 | 
now before us. From the loose practice in our State, the defendant. 
Courts in favor of justice are in many cases compelled to 
presume that such a-judgment has been rendered as the 

plain facts on the record demanded should have been ren- 

dered. But we are of the opinion that in this case the 

Judge extended the indulgence too far to presume such a 

special judgment as that suggested ; and then again to per- 

mit the execution offered to be trimmed and shaped by 

parol evidence to fit such presumed judgment. In our opin- 

ion the plaintiff failed to produce any judgment, and there- 

fore there must be a new trial. 


Per Curiam. Judgment reversed. 





M’GLENSEY and WOLFE sameness FLEMING. 


In order to repel the statute of limitations there must be either an express prom- 
ise to pay, or an explicit acknowledgment of a subsisting debt from which 
the law can imply a promise to pay it. But if the debtor, at the time he ac- 
knowledges the debt, refuses to pay it, or offers to pay a smaller sum, saying 
that if his offer is not accepted, he will plead the statute of limitations, there 
is nothing from which the law can imply a promise to pay the debt, and it 
will not be taken out of the operation of the statute. 


Tas was an action of assumpsrr brought by the plaintiffs 
to recover of the defendant the amount of an account for 
goods, wares and merchandise, sold and delivered in the year 

17 
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Dec. 1838. 1832. The suit was commenced on the 24th of April, 
“WeGiex- 1837, and the defendant pleaded the general issue and the 





& Ware statute of limitations. 

v. Upon the trial at Burke, on the last circuit before his 
FLEMING. Honor Judge Dick, the plaintiffs, after proving an acknow- 
ledgment of the justness of their account by the defendant 
in the year 1833, proved by William M’Kesson, a witness, 
that in June, 1834, he received a letter from the plaintiffs 
containing their account against the defendant, the amount 
of which was $655,4%,, with instructions to apply to the 
defendant for the’ amount due them, and if he refused to pay 
it, then to propose to him that the plaintiffs would take $600 
rather than have a suit with him, This: witness stated 
further that shortly after receiving the letter containing the 
account, he applied to the defendant for payment, and stated 
to him the amount of the plaintiffs’ demand, to wit, 
$655 4%,, when the defendant admitted that he got the goods 
from the plaintiffs, and that he had not paid for them, and he 
did not object to the amount of the account, but refused to 
pay. Witness then stated to him, that he, witness, was 
authorized to take $600, and give him a discharge, rather 
than have a lawsuit, the defendant refused to pay $600, but 
said he would pay $500. ‘Witness stated further that some 
time after the above conversation, and before this suit was 
brought, he had another conversation with: the defendant, 
in which the defendant said he would not more than 
#500, and if the plaintiffs would not take that sum, he would 

plead the statute of limitations. 

His Honor instructed the jury “ that to take a case out 
of the statute of limitations, there must be either an express 
promise to pay by defendant, or an explicit acknowledge- 
ment of a subsisting debt, within three years from the time 
of bringing the action. ‘That if they believed the witness 
M’Kesson, the first conversation he had with the defendant 
was in June or July, 1834, within three years of the time of 
bringing this action, the writ having issued the 24th of April, 
1837, and if they further believed that the defendant in said 
conversation, had made an explicit acknowledgment of the 
subsisting debt due from him to the plaintiffs, the case would 
be taken out of the operation of the statute, and the plaintifis 
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would be entitled to recover.” The plaintiffs obtained a Dee. 1938. 


verdict and judgment and the defendant appealed. 
No counsel appeared for the defendant in this Court. 
D. P. Caldwell, forthe plaintiffs. 


Rurrin, Chief Justice. To take a case:out of the statute 
of limitations, it was held in Smallwood v. Smallwood, Ante 
2 vol. 330, and in other cases, that there must be a promise 
to pay the debt within three years. It need net be an ex- 
press promise ; but it may be implied from such an acknow- 
ledgment of the debt as imports,its present subsistence, and 
a continuing liability of the defendant for it, or his willingness 
to pay it, notwithstanding the lapse of time since the debt 
was first contracted. But we then thought and still think 
that a promise to pay cannot be inferred simply from an 
admission that the debt had been contracted and was orig- 
inally just: or from the further admission that it had not 
been paid, if at the same time, the defendant denied his 
liability and did not in some way indicate his intention or 
willingness to pay. It is immaterial on what ground the 
defendant denies his liability, or places his refusal to pay ; 
whether it be because, as he says, the debt was never due ; 
or because he had paid it, or because he insisted on a legal 
protection payment. In either case, the refusal to 
pay repels | of a promise to pay; and there must. be 
such a promise either expressed or es to prevent the bar 
of the statute. — 

The rule was, therefore, in our opinion, inaccurately 
expressed to the jury, when it was said “that there fhust be 
either an express promise to pay by the defendant, or an 
explicit acknoWledgment of a isting debt.” It should 
have been added “from which the law could imply a prom- 
ise to pay the debt.” No acknowledgment can be sufficient 
unless it furnishes a plain inference that the defendant 
thereby intended to engage to pay the debt. 

For the same reasons it appears to the Court to have 
been erroneous to leave it to the jury to find the requisite ac- 
knowledgement upon the eWidence in the case. The instruc- 
tions properly assume, that there was not an express promise. 
To implying one, the express and repeated refusals of the 








M’Guew- 
& Worn 
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Dec. 1838. defendant to pay, as proved by the plaintiff’s own witness, 
‘WGurx- Constitute an insuperable obstacle. But it is said, the defend- 
a Wours ant did not refuse unequivocally, but he acknowledged the 
debt and agreed i in a qualified manner to pay part of it ; and 
Pussive it is insisted, that this defeats the operation of the statute as 
to the whole debt. That there has been a period when 
this argument would have received the concurrence of the 
Courts is not doubted. But it cannot be sanctioned without 
overthrowing the principles of the modern decisions. We 
hold, that a defendant is entitled to have his words upon this 
subject, as upon every other, fairly considered and interpre- 
ted, so as to arrive at his real meaning. * Thus treated, they 
import in this case neither an acknowledged lability nor 
willingness to pay the plaintiffs’ demand, but directly the 
contrary. The original debt, and the less sum the agent of 
the plaintiffs proposed to take, the defendant positively 
refused to pay. There is nothing more in the case, except 
that the defendant then proposed on his part to pay a still 
~ smaller sum on certain terms, but simultaneously declared 
that if those terms were not accepted, he would plead the 
statute of limitations. The terms have never been atcepted, 
and this action is not brought on that proposition. If it had 
been it could not be supported, because it never became a 
contract by the assent of the plaintiffs. For the same reason 
it is not a contract to revive the original promise, or for 
any other purpose. In fine, insisting on the statute of limi- 

tations is not, in our opinion, a waiver of it. 


Per Curiam. Judgment reversed. 
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DEN ex DEM. of THOMAS RITTER, et uxor »» WILLIAM 
BARRETT. 


Any inaccuracy or deficiency im the description contained in a deed may be cor- 
rected or supplied by a reference to another deed, if the deed referred to con- 
tains a more particular and certain description of the land intended to be 
conveyed. Thus, if to the description by courses and distances in a deed be 
added the further description “containing three hundred acres sold by Jacob 
McLindon to Isaac Sowell,” the courses and distances Shall be controlled, if 
necessary, by the description in the deed given for the land by McLindon to 
Lowell. 

The case of Campbell vs. McArthur, 2 Hawks 33, approved. 


Tuts was an action of exyEcTMENT, brought to recover the 


strip of land represented on the annexed diagram by the 


_ lines D P, P'S, S C, and C D. 





we 
The lessors of the plaintiff, on the trial at Moore, on the 
last circuit before his Honor Judge Nasu, exhibited the fol- 


< Phe 


w 
Prt 


> b. 
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Dec. 1838. lowing chain of title, to wit—a grant to Thomas Knight in 


— 


Sidnore. 


“Rirren the year 1760, a deed of bargain and sale for the same land 
from Knight to Jacob McLindon in 1762, and a deed from 
McLindon to Isaac Sowell for the same in 1772. They 
then proved that Isaac Sowell died intestate previous to 
1784, leaving a widow, Mary, and a son, John, who was his 
oldest son. They then produced in evidence a deed bear- 
ing date in 1786 from John and Mary Sowell, to Margaret 
Sowell, the feme lessor of the plaintiff, and wife of the 
other lessor. The description of the land in the grant to 
Knight was as follows—* Lying on both sides of McLindon’s 
creek, beginning at a maple on the south side of McLindon’s 
creek, and runs S, 55°, W. 240 poles up to a pine, in the 
lower line of Jacob McLindon’s land on the said creek, 
thence N. 35’, W. 200 poles, crossing the said creek with 
said Jacob’s line, to a pine, thence N. 55°, E. 240 poles down 
to a red oak, thence 8. 35’, E. 200 poles, crossing the creek 
to the mouth of a branch to the first station, containing three 
hundred acres.” This description of the land was the same 
in all the mesne conveyances, except in the one from John 
and Mary Sowell to Margaret Sowell, the difference in 
which, however, need not: be stated, as it is unnecessary to 
the understanding of the question upon which the case was 
decided. For the defendant, it was insisted that the title of 
the land in dispute was not in the lessors of the plaintiff but 
in one John Sowell, to whom the said lessors had conveyed 
it by a deed bearing date the 23d of March, 1791, in which 
the land was described as follows—* a certain piece or par- 
cel of land in the county of Moore, situate, lying and being 
as follows, on both sides of McLindon’s creek, beginning at 
a_maple by a branch running thence S. 55°, W. 240 poles, 
thence N. 35°, W. 200 poles, thence N. 55°, E. 240 poles, 
thence S. 35°, E. 200 poles to the beginning, containing 300 
acres, sold by J acob McLindon to Isaac-Sowell.” It was 
agreed that the grant to Knight began at the letter M, as 
represented on the diagram, and that the first line termina- 
ted at the letter P, and that that line was twelve poles lon- 
ger than the distance called for in the grant, which gave out 
at the letter D. It was admitted by the defendant that he 
was in possession of the disputed land. 
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The defendant contended that the deed from the lessors Dzc. 1838. 
of the plaintiff to John Sowell conveyed all the land Rirres 
covered by the grant to Knight, and moved the court to p,saerr. 
instruct the jury that they were at liberty to disregard the 
distance called for in the first line of that deed, and that the 
defendant was not obliged to stop at the letter D, where the 
distance gave out, because the words “sold by Jacob 
McLindon to Isaac Sowell” contained in that deed control- 
led the distance therein mentioned. His Hunor declined 
giving those instructions, but charged the jury “that those 
words did not control the course and distance called for in 
the deed ; and that as there was no evidence to show that 
the first line in that deed had actually been run by the par- 
ties to McLindon’s line, it must stop where the distance 
gave out, as it did not call for McLindon’s line or the pine.” 

The lessors of the plaintiff had a verdict and judgment and 
the defendant appealed. 

Winston for the defendant. 

Badger and Mendenhall for the lessors of the plaintiff. 





Gaston, Judge. We are of opinion that there was error 
in refusing to instruct the jury, as prayed by the defendant’s 
counsel, that they were at liberty to disregard the distance 
called for in the first line of the deed of the lessors of the 
plaintiff to John Sowell, end to extend that line to the pine, 
the terminus called for in the deed of Jacob McLindon to 
Isaac Sowell. In the case of Campbell v. McArthur. 
2 Hawks 33, it was recognised as a settled principle that a 
mistake in the course or distance of a deed shall not be per- - 
mitted to disappoint the intent of the parties, if that intent 
appears, and if the means of | ing the mistake are 
furnished either by a more ce description in the same 
deed, or by reference to another deed containing a more cer- 
tain description. This principle we think applicable to the 
present case. In the deduction of title to the lessors of the 
plaintiff for the land in dispute, the plaintiff had exhibited a 
deed of bargain and sale from Jacob McLindon to Isaac 
Sowell, dated 7th Januaryy 1772, in which the tract con- 
veyed is thus described: “300 acres of land lying on a 
branch of McLindon’s creek called Black creek, beginning 
at a maple on the south side of McLindon’s creek, and runs 
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Dec. 1638. south 55°, west 240 poles up to a pine in the lower line of 


Ritrer 


Baragetr. 


Jacob McLindon’s land on the said creek, thence north 35°, 
west 200 poles crossing the said creek with the said Jacob’s 
line to a pine, thence north 55°, east 240 poles, down to a 
red oak, thence south 35°, east 200 poles, crossing the said 
creek at the mouth of a branch to the first station.” The 
defendant then offered in evidence a deed from the lessors 
themselves to John Sowell, conveying, as the defendant al. 
leged, this very tract to the said John. This deed, dated 23d 
March, 1791, describes the land as “lying and being on 
both sides of McLindon’s creek, beginning at a maple by a 
branch running thence south 55°, west 240 poles, thence 
north 35°, west 200 poles, thence north 55°, east 240 poles, 
thence south 35°, east 200 poles, to the beginning, containing 
three hundred acres sold by Jacob McLindon to Isaac Sow- 
ell.” So far as the description goes in this deed it cor- 
responds with that in the former. There is the same begin- 
ning—the same courses afid distances—and the same quantity 
of acres in both—and the only difference between the two 
descriptions is, that the furmer is more circumstantial in 
pointing out where the termini are to be found of the lines 
described by course and distance. 

The lessors of the plaintiff exhibited no evidence of 
any other sale from Jacob McLindon to Isaac Sowell, than 
the sale evidenced by the deed of McLindon._ It was there- 
fore to this sale as authenticated by this deed that the refer- 
ence was made in their deed, and the very purpose of the 
reference would seem to be to ascertain with more par- 
ticularity what it was apprehended might not have been 
otherwise sufficiently described. They therefore declare 
their intent to convey unto John Sowell the same land which 
Jacob McLindon sold to Isaac Sowell. _ If, therefore, in the 
description of this land thus conveyed, there be found any 
inaccuracy or deficiency, that inaccuracy is corrected and 
that deficiency supplied the moment we ascertain the true 
boundaries of Isaac Sowell’s purchase, and these appear 
upon the face of McLindon’s deed. 

‘The judgment is reversed and the cause must be sent 
back for another trial. 


Per Curiam. Judgment reversed. 
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JACOB HUBBARD v. WALTER A. WINBORNE. 


The debtor may act as agent for his trustee in selling or exchanging articles of Winegass. 
the trust property, and an exchange made by the debtor without any prece- 
dent authority from the trustee, but subsequently ratified by him, will vest the 
title of the article taken- in exchange, in the trustee, as against the debtor 
or those claiming as his creditors, if not from the exchange itself, at least 
from its ratification. 


Tuts was an action of rrover, brought to recover .the 
value of a mare. Plea the general issue, upon which issue 
was joined, and the cause tried at Guilford on the last cir- 
cuit before his Honor Judge Pzarson. 

The facts were agreed on, and it was also agreed that if 
his Honor should think that upon the facts the plaintiff was 
entitled to recover, the jury should. return a verdict in his 
favor for the value of the mare; otherwise the verdict was 
to be rendered for the defendant. The facts as agreed 
on were these: One Bryant, being much indebted, made a 
deed to the plaintiff, conveying among other things an old 
gray horse, in trust to sell and pay certain debts therein 
mentioned. This deed in trust was duly registered; the 
property was left in the possession of Bryant until the day 
of sale. Soon after the registration of the deed, Brvant ex- 
changed the gray horse for a brown mare, and brought the 
mare home, and immediately informed the plaintiff of the 

exchange, and he, thinking it was a good swap, ratified and 
ana to it. The defendant a few days afterwards levied 
on the mare under executions which he had in his hands as 
an officer against Bryant, and sold her at public sale. Be- 
fore the levy, the defendant was notified of all the above 
facts ; and the'sale was forbid by the plaintiff, who claimed 
the mare in place of the horse mentioned in the deed of 
trust. The question was whether the plaintiff could recover 
the value of the brown mare. His Honor being of opinion 
that he could, a verdict for the plaintiff was returned by the 


‘jury, and the defendant appealed. 


W. A. Graham, for the defendant. 
J. T. Morehead, for the'plaintiff. 


os Chief Justice. The Court does not perceive 
18 
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Dec. 1838. any objection to the plaintiff’s recovery. The defendant im- 
“Hossasp putes no fraudulent purpose to the deed, to the possession 
remaining with the debtor, nor to the ratification of the ex- 
change of horses by the trustee. Supposing all those acts 
done with an honest intent—and there is no evidence or 
suggestion to the contrary—the title of the horse sued for, 
vested in the plaintiff immediately upon his assent to the 
swap. As trustee he may incur a responsibility to the cred- 
itors by thus dealing with the trust property : but that can- 
not in a Court of law effect his legal right to sell or other- 
wise dispose of the effects conveyed tohim. It seems to be 
supposed, however, that it amounts to an evasion of the 
statutes requiring the registry of deeds of trust, since the deed 


To permit will embrace one article and the debtor will be found in pos- 
the debtor : 
who re- Session of anothers How far that may go as an argument 


oe of fraud from the deception on creditors to which it tends, 
no deny or which was actually practised on the execution creditor 
property in in this case, it is not for us now to say. Our province at 


pone = bal present is simply to inquire, whether a trustee be not in any 


— case permitted bona fide to constitute the debtor his agent 


property to sell or exchange an article of the trust property. That he 
“ eners. may, we cannot doubt. If the authority precede the dispo- 


sent of the sition, it is clear he may ; for then the property never vests 
trustee, is . 
not such even apparently, or for a moment in the debtor; but the 


of the eva, contract is made in the name, and on the behalf of the trus- 


—— tee, to whom the property passes directly from the former 
istry of owner. In the case before us, the result is the same. The 


deeds of ea aca . 
trust, as to Fatification is not merely pretended, but is stated as a real 


prevent the and honest one ; immediately following the exchange, bene- 


trustee 
= Lal ficial to the trust fund, and before the levy of any execution 


fegal title or other lien, or interest gained by another creditor. The 


to the 8" assent of the plaintiff thus given, it would seem, as against the 


—. agent or those claiming as his creditors, must have vested the 
How far it property in the plaintiff, if not from the exchange itself, from 


an sreu- its ratification ; and the last is sufficient for the plaintiff, as 


— = that preceded the lien of the execution under which the de- 
the decep- fendant alleges a justification. 

anibeet : 
which it Per Curiam. Judgment affirmed. 
tends. 


Qu? 


?. 
WInporne.- 
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CHRISTOPHER C. TAYLOR, et. al. Ex’rs of SKELTON 
TAYLOR v. GEORGE BROOKS, et. al. 


Until the settlement and distribution of an estate, the administration is incom- 
plete, and must, upon the death of the administrator, be committed to some 
person as administrator de bonis non of the intestate, for the goode of the in- 
testate goto such administrator de bonis non, and not to the executor of the 
administrator, and this a!though the administrator was, as one of the next of 
kin, entitled to a share of the estate. The right as next of kin did not attach 
to any particular chattels, and prima facie, the unsold and undivided specific 
goode were held by the admiuistrator in his official character, and therefore 
his representatives do not succeed to them. 


Detinve for five slaves, tried at Stokes on the last cir- 
cuit before his Honor Judge Pearson.. 

It appeared in evidence on the trial that one Clackson, 
who resided in the State of Virginia, upon the marriage of 
his daughter with one Abraham Taylor in the year 1814, 
put a negro woman named Amelia and her children into the 

ion of his son-in-law Taylor, who remained in pos- 
session of them, treating them as his own until his death: 
That Clackson died in 1817, leaving a will, of which Abra- 
ham Taylor, after the renunciation of the executors therein 
named, was appointed administrator: That by said will, 
the testator gave the negro woman Amelia and her children 
to Abraham Taylor and his wife for life, with remainder to 
his, the testator’s, heirs: That Abraham Taylor died in 1819 
intestate, and in 1823 Skelton Taylor was appointed his ad- 
ministrator: That in 1831 Skelton Taylor died, and the 
plaintiffs qualified as his executors: That in 1836 Eliza- 
beth Taylor, the widow of Abraham Taylor, sold five ne- 
groes, being part of those descended from the woman Ame- 
lia, to the deféndants, who were..negro traders, and who im- 
mediately after their purchase, and in the night time, run the 
negroes out of the State of Virginia, where all the above 
transactions took place. It was also in evidence that from 
the death of Abraham Taylor, his widow remained in pos- 
session of Amelia and her children until the sale of a part of 
them to the defendants: That Abraham Taylor and his 
wife had no children, and that Skelton Taylor, the testator 
of the plaintiffs, was the father of Abraham, and according 
to the laws of Virginia, was the person entitled to his, Abra- 
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Dec. 1838. ham’s, negroes, as next of kin, his widow being entitled to 
“‘Taxion one half of them during her life. It also appeared that the 





Basses. 





defendants had notice before their purchase, that the repre- 
sentatives of Clackson claimed the negroes under his will, 
subject to the life estate of Mrs. Taylor, and that they were 
also claimed by the executors of Skelton Taylor. A de- 
mand and refusal before suit was also shown. 

The counsel for the plaintiffs read.to the Court the law 
of Virginia, as to distribution of intestates’ estates; and also 
the law of that State imposing a forfeiture of an estate for 
life in negroes when the tenant for life attempted to sell or 
otherwise run them out of the State. 

His Honor charged the jury, “ that to enable the plain- 
tiffs to recover, they must prove that the negroes belonged to 
them ; that if the evidence satisfied the jury, that old Clack- 
son had made an absolute gift of the negroes to Abraham 
Taylor, and that after his death, the negroes were allotted 
to his widow for life as her share under the Virginia statute 
of distribution, and that while she thus held them for life, 
she made the sale to the defendants with a view, or having 
reason to believe, that the defendants would run them out of 
the State, then under the law of Virginia the life estate was 
forfeited, and the plaintiffs were entitled to recover. ‘That 
whether there was an absolute gift to Abraham Taylor, or 
merely a loan as the defendants contended, was a question 
for their decision: That a parol gift in Virginia was valid, 
and that by the law of Virginia, negroes being put into the 
possession of a son-in-law was prima facie a gift and not a 
loan, but that the presumption might be rebutted, and if the 
evidence satisfied them that it was a loan, the plaintifis were . 
not entitled to recover; that whether the negroes were 
allotted to the widow as her dower right, as it was termed, 
after the death of Abraham Taylor, was also a question for 
them to decide ; that if there were not such an allotment, 
then there was no forfeiture, and the plaintiffs were not en- 
titled to recover, although there had been an absolute gift to 
Abraham Taylor.” 

The plaintiffs’ counsel then moved the Court to instruct 
the jury, that if there were an absolute gift to Abraham 
Taylor, but no allotment to his widow as her dower right 
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after his death, and in point of fact the negroes were suffer- Deo. 1838. 
ed by the administrator of Abraham to remain in the pos- T,yios 


session of the widow, subject to an allotment and division 
whenever he thought proper to make one ; then a sale while 
she thus held them, would be a forfeiture of her right to a 
life estate in one half, and as the other half belonged to the 
representatives of Skelton Taylor as distributee of his son, 
the plaintiffs would be entitled to recover. The Court re- 
fused so to charge, because, in the first place, the evidence 
did not in the opinion of the Court, raise the point. 2dly, 
Because if there were a forfeiture by a sale under such cir- 
cumstances, the effect of such forfeiture in the first instance, 
was not to displace the legal] title which remained in the ad- 
ministrator of Abraham until distribution, and the action 
ought to have been in his name, and not in the name of the 
present plaintiffs. 3dly, Because the act did not create a 
forfeiture under such circumstances. 

The defendant’s counsel moved the Court for instruc- 
tions which were either refused or reserved, and which it is 
unnecessary to state, as the jury found a verdict for the de- 
fendants. A motion for a new trial was made on the part 
of the plaintiffs, because of misdirection in the charge, and 
the refusal of the Court to charge as requested by them. 
This motion was overruled, and the plaintiffs appealed. 

Boyden, for the plaintiffs. 

J. T. Morehead, for the defendants. 


Rurrin, Chief Justice. We are of opinion that the judg- 
ment must be affirmed, because this action cannot be main- 
tained by the plaintiffs, as executors of Skelton Taylor. 

One of the facts disputed on the trial was, whether the 
slaves had been given or loaned by Clackson, the father-in- 
law, to Abraham Taylor. The plaintiffs contended that they 
had been given absolutely ; and upon that founded their claim 
of title in the following maaner: They insisted that after 
the death of Abraham Taylor intestate, the title became 
vested in their testator, Skelton Taylor, who became his ad- 
ministrator. The plaintiffs further insisted that by the sale 
by Abraham’s widow of the slaves, with the intent that they 
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Dec. 1938. should be removed out of Virginia, his life estate was under 

“Tavion 2 Statute of that State forfeited, and was now vested in the 

Bavoxs. Plaintifis as the executors of Skelton Taylor, who was also 
the father of the intestate, Abraham Taylor, and as his next 
of kin, entitled to one half of his slaves in possession at his 
death, and to the other half in reversion after the death of his 
widow, or other sooner determination of her estate for life. 
This the plaintiffs insisted on as true, whether there had been 
a division of the estate left by Abraham Taylor between the 
father and widow, and upon such division the slaves after- 
wards sold to the defendants had been allotted to the latter 
for life in her share ; or whether there had been no such di- 
vision, but the slaves had been allowed by the father and 
administrator to remain in possession of the widow undivi- 
ded, but still subject to division. 

Upon those propositions of the plaintiffs, it was left to 
the jury whether there was a gift or a loan, and if the former, 
whether there had been a division between the next of kin 
or not; and they were instructed that the plaintiffs were en- 
titled to recover, if there had been such gift and division ; 
but that they were not entitled to recover if there had not 
been an allotment of these slaves to the widow. 

As the verdict was for the defendants, it removes from our 
consideration the important affirmative instructions on behalf 
of the plaintiffs upon the effect of the laws of Virginia, com- 
mon or statutory ; and therefore upon none of those points 
is an opinion given. It also excludes from our notice the in- 
structions prayed on the part of the defendants, because they 
having been denied or reserved, could have had no influence 
in producing the verdict. The verdict makes the conclusion 
anecessary one, that the jury thought either that there was 
no gift, or that the negroes had never been allotted to the 
widow in her share of her husband’s estate, but that the es- 
tate remained unsettled and subject to distribution. The 
Court cannot see that the jury proceeded on the matter of 
fact first mentioned ; and it may therefore be that they went 
on the ground that there had been no division, and that the 
legal consequence therefrom was that specified by the 
Court. 

The case is therefore reduced to the single point, wheth- 
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er the Court properly refused the prayer of the plaintiffs for Dro. 1838. 
an instruction that they ought to recover, although there had “qyy:oz 
been no division of the slaves of the intestate between his ,.°., 
next of kin. 

His Honor gave for his opinion several reasons; of 
which one seems to us so plain and decisive against the ac- 
tion, that we do not embarrass ourselves with the others. 

The plaintiffs declare in detinue, as the executors of the 
will of Skelton Taylor. In him, therefore, they must show 
the title that was once in Abraham Taylor by the gift of 
Clackson. It is not sufficient that Skelton was the adminis- 
trator of Abraham; for upon the death of an administrator 
the goods of the intestate do not go to the executor of the 
administrator, but to the administrator de bonis non of the 
intestate. The plaintiffs must therefore show in their testator 
something better than a title as administrator merely. This 
was attempted by urging that as he was also father and next 
of kin, it might be and was, upon the circumstances, to be 
inferred, that at his death, he held in jure proprio, and not 
as administrator. But we think that an inadmissible infer- 
ence, and indeed that it is completely repelled. Skeiton 
Taylor was never in fact in the possession of the slaves, as 
appears by the evidence, and as is admitted in the prayer of 
the plaintifis themselves. They were in the possession of 
the widow, who was entitled to one half in value, and in 
severalty for her life, as her distributive share. Now if to 
this be added, the farther fact as found by the jury, that there 
was no division and allotment between the parties entitled, 
it is clear that the estate had not been administered by Skel- 
ton Taylor ; but that the important parts of accounting and 
distribution, yet remained to be performed by some person. 
Until distribution certainly the administration is incomplete, ° 
and must be committed to some person de bonis non. If thé 
administrator here had not been next of kin, there would 
have been a necessity, upon his death, for a further adminis- 
tration to settle and divide. It is equally necessary, although 
the administrator was, as next of kin, entitled to a share of 
the estate ; for that right did not attach to any particular 
chattels. Prima facie the unsold and undivided specific 
goods were held by the administrator in his official charac- 
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Dre. 1638.ter; and therefore his representatives do not succeed to 


Per Curiam. Judgment affirmed. 


DAVID CARPENTER, et al. v. WILLIAM WALL. 


Where a purchaser of property, in payment therefor transferred to the vendor 
notes upon third persons, and upon being requested to endorse the notes for 
the purpose of enabling the vendor to sue in his own name, refused to do 80, 
but said “they were good,” it was held, that the words, “they were good,” 
used in the manner they were, did not furnish any evidence of a promise to 
make thé notes good. 

Whether such words, if they amount to a promise to make the notes good, do 
not come within the act of .826, (I Rev. Stat. ch. 50, sec. 10,) declaring that 
“no action shall be brought, whereby to charge the defendant upon any spe- 
cial promise to answer the debt, default or miscarriage of another person, un- 
less the agreement upon which such action shall be brought, or some ‘mem- 
orandum or note thereof, shall be in writing and signed by the party charged 
therewith, or some other person thereto by him lawfully authorized.” Qu.? 


Tue defendant purchased of the plaintiffs a tract of land 
and paid for the same in notes and judgments on third per- 
sons, some of which securities ultimately proved unavailable. 
This was an action of assumpsit, in which the plaintiffs 
declared on a verbal guaranty, made by the defendant of 
the goodness of the notes and judgments. Plea—non assump- 
sit. On the trial at Anson, on the last circuit, before his 
Honor Judge Nasn, it appeared that at the time when the 
notes and judgments were passed, it was proposed by a 
witness who was present, that the defendant should endorse 
the notes to enable the plaintiffs to sue in their own names. 
The defendant said he would not endorse them, “dafthey — 
were good.” It was at that time supposed by all the parties” 
that the notes and judgments were good. His Honor left it 
to the jury to say, whether the defendant meant to guaranty 
the goodness of the papers passed ; if so, they were at lib- 
erty to find for the plaintiffs. The jury found a verdict for 
the plaintiffs, and the defendant submitted a motion for anew 
trial, “because the Court ought to have told the jury, that 
there was no evidence before them to prove a guaranty; 
and therefore that the Court erred in leaving it to them.” 
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The motion for a new trial was overruled, and judgment Dec. 1938. 





pronounced, from which the defendant appealed. Canven® 
Mendenhall, for the defendant. = 
Winston, for the plaintiffs. Watt. 
A guaran- 
ty is a 


Dante Judge, after stating the case as above proceeded Promse 10 


as follows:—A guaranty is a promise to answer for the sang 
m 


payment of some debt, or the performance of some duty, in some 
case of the failure of another person, who is himself in the aye 
first instance liable to such payment or performance. yell formence 
on Guaranties, 1. Smith on Mercantile Law, 277. The duty, in 
evidence shows that the defendant expressly refused to a oo 
endorse. Did the words, “but they are good,” which he eng 
appended to this refusal, amount to a promise that he would ho is 


himself in 


guaranty the goodness of the paper transferred? The the first in- 
Judge left it to the jury to ascertain whether the defendant fs 
intended to bind himself as guarantor by using these words, Drvenon 
We think, that the words used in the manner they were used, ance. 

did not furnish any evidence of a promise to make the notes If a vendor 
and judgments good. We understand the true rule on this °°"s | 
point to be, that if a vendor receive from the purchaser the (ae . 
note of a third person at the time of the sale, (such note not a third per- 
being forged and there being no fraudulent misrepresenta- $07. sr tite 
tion on the part of the purchaser as to the solvency s#!® (such 
of the .maker,) it is deemed to have been accepted by the being forg- 
vendor in satisfaction, unless the contrary be expressly tae 
proved. Whitbeck v. Van Ness, 11 Johns. 409. There is f° "sud" 
another point which on a subsequent trial may be worthy of represen- 
examination. Our act of 1826 declares, that “no action the pars ef 
shall be brought whereby to charge any executor or admin- ‘te? 
istrator upon a special promise to answer out of his own 10 the sol- 


estate, or to charge the defendant upon any special promise the maker) 
to answer the debt, default or miscarriage of another person, "j'tc‘nevg 
unless the agreement upon which such action shall be brought, been #«- 

or some memorandum or note thereof, shall be in writing and the ve r 


signed by the party charged therewith, or some other person "yevticce 
thereto by him lawfully authorized.” 1 Rev. Stat. ch. 50, ory 
sec. 10. The point to which we would draw attention is, press! 
whether the claim of the plaintiff, is not upon a verbal guar.” 

19 
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Dro. 1838. gnty, within the meaning of this statute, and therefore that a 
“Gaaren- recovery cannot be had on it. 
om There must be a new trial. 
Wait. 
Per Curtam. Judgment reversed. 








JOHN T. DODSON »v. GEORGE MOCK. 


It is not necessary for the maintenance of an action for killing a dog, that the 
dog should be shown to be of some pecuniary value. Dogs belong to that class 
of domiciled animals which the law recognises as objects of property, and 
what it recognises as property, it will protect from invasion by a civil action 
on the part of the owner. 

A dog may be of such ferocious disposition, or predatory habits, as to render 
him a nuisance to the community, and if permitted to go at large, he may be 
destroyed by any person. But the law does not require exemption from all 
fault as a condition of existence; and the trivial offences of stealing an egg, 
snapping at one man’s heel and barking at another's horse, and the being 
suspected of having, years before, worried a sheep, will not putadogout of _ 
the pale of the law and ‘justify any person in killing him. 

The action of trespass vi ef armis is the proper remedy where a dog is killed 
by a direct administration of poison—as where the poison is thrown down 
to the dog mixed up with food. But where the defendant puts the poisoned 
food where he knows the dog will pass along and get it, case is the proper 
Temedy. 


Tus was an action of Trespass vi er armis for killing 
the plaintiff’s dog, tried at Stokes on the last circuit before 
his Honor Judge Pzarson. 

It was in evidence on the trial that a few days before 
the dog died, the defendant applied to one Doctor Keigh for 
poison to kill a dog, and procured from him a quantity of 
nux vomica, with directions to administer it in corn. meal, 
that Mrs. Terry, at whose house the dog was in the habit of 
staying, went on a visit to the house at which the defendant 
boarded, and the dog followed her; that soon after: she got 
there, the defendant came in, went up stairs and came down 
with a cup in his hand, apparently having corn meal in it : 
that about one hour afterwards Mrs. Terry, upon returning 
home, found the dog in convulsions, and he soon died exhibit- 
ing all the appearances of having been poisoned: that the 
defendant, a day or two afterwards being informed by Doc- 
tor Keigh that the plaintiff had inquired of him whether he 
had sold poison to any one to kill dogs, stating that his dog 
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had been poisoned, said that he would not have cared if the Dre. 1638 
Doctor had told the plaintiff all about it ; and said also that ponsow 
he had folded one douse of the poison in a paper, and wrote ,,°- 


upon it “dog poison,” and put it in the crack of a fence. 
It was also in evidence that the defendant, on one occasion, 
when the dog barked and jumped at him, at Mrs. Terry’s 
house where he was in the habit of visiting, flew into passion 
and swore that if the dog ever bit him he would kill him, 
and finally said “he would kill him any how.” It was 
proved further that the dog was the property of the plaintiff, 
and was valuable as a guard er 
his watchfulness and propensity to bark. 

For the defendant it was proved thet thin, dager eal 
occasion entered the lot of one Aldy, in Waughtown, and 
took therefrom one hen egg in Aldy’s presence, who hotly 
pursued him; that afterwards when Aldy was passing by 
Mrs. ‘Terry’s the dog barked at him and made a grab at his 
heel, but fled upon: Aldy’s turning upon him; that upon 
another occasion he jumped at the horse of Doctor Keigh. 
That on another occasion a dog, which the witness believed 
to be this dog, was found upon a sheep about a mile from 
Waughtown ; that Snider, the owner of the sheep, being 
informed of it went to the, plaintiff, and told him of it, 
whereupon the plaintiff called up his dog, and he had no 
signs of having been engaged in killing sheep. Plaintiff 
then said that he supposed it must be a younger dog which 
he owned that was seen upon the sheep, as the young dog 
was of the same color with the old dog, and was at the time 
missing ; and plaintiff said further, that although the old dog 
when young was guilty of running sheep, yet he had not 
done so for several years. 

The defendant’s counsel insisted, Ist, “that the action 
should have been. case and not trespass vi et armis ; 2Qdly, 
that as the dog was guilty of sucking eggs, killing sheep, 
and barking and jumping at the good people of Waughtown, 
any person was justified in killing. him.” The plaintiff's 
Counsel contended “that the action was well brought, and 
that although Aldy or Snider might well have justified 
killing the dog if taken in the act of sucking the egg of the 
one, or killing the sheep of the other, yet the defendant was 
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Dec. 1838. not the avenger of every hen’s nest and sheep fold in Stokes 

“Dopsow county.” 

oe. His Honor charged the jury “that if they were satisfied 
from the evidence that the defendant had killed the plain- 
tiff’s dog by throwing poison to him, or putting it down 
where he knew the dog would pass along and get it, the 
plaintiff was entitled to recover so far as the form of the 
action was concerned, but if defendant had put the poison 
in the crack of a fence and the dog had casually passed by 
and got it, the defendant was entitled to a verdict, as the 
action should then have been case.” 

As to the second point his Honor charged, “ that although 
the dog had stolen the egg, and caught the sheep, and had 
the other bad habits stated by the witnesses, the defendant 
was not justified in killing him; that the bad habits of the 
dog however should be taken into consideration in arriving 
at the amount of damage if they found for the plaintiff, and 
they might also take into consideration the circumstances of 
the trespass, as the use of poison.” 

The defendant’s counsel then moved the court to charge, 
that as the dog was not proved to be of any certain value, 
if the jury should think from the evidence that the dog was 
of no value, they should find for the defendant. His Honor 
refused so to charge, but told the jury that when a man 
committed a trespass by killing the dog of another, and was 
not justified in so dving, the law implied that some damage 
was sustained by this violation of his rights, however small, 
and the jury should so find. The plaintiff had a verdict and 
judgment, and the defendant appealed. 

J. T. Morehead and Boyden for the defendant. 

No counsel appeared for the plaintiff in this court. 








Gaston, Judge. We are of opinion that, with a single 
exception, all the objections taken to the charge of the Judge 
must be ‘ verruled. It was not necessary for the mainten- 

Thedis- ance of the action that the plaintiff’s dog should be shown 
tinetion be to have pecuniary value. Dogs belong to that class of 


tween inju- 


ries which domiciled animals which the law recognises as objects of pro- 
are the 


proper sub- perty, and whatever it recognises as propeity, it will protect 
xston of from invasion by a civil action on the part of the owners. 
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It is not denied that a dog may be of such ferocious disposi- Dec. 1838. 


—— 


tion or predatory habits as to render him a nuisance to the “popsox 
community, and such a dog if permitted to go at large may 4°. 
be destroyed by any person. But it would be monstrous to 


require exemption from all fault as a condition of existence. trespass, 
That the plaintiff’s dog on one occasion stole an egg, and Which are 


afterwards snapped at the heel of the man who had hotly '? ’ ate A 


pursued him flagrant delicto—that on another occasion he an avian 
on 


barked at the Doctor’s horse, and that he was shrewdly between 


suspected in early life to have worried a sheep—make up a — = eg 


catalogue of offences not very numerous nor of a very and L.- 


ries co 
heinous character. If such deflections as these from strict quential, is 
someumes 


propriety be sufficient to give a dog a bad name and kill yo subtle 
him, the entire race of these faithful and useful animals ®° ae ge 
might be rightfully extirpated. which are 
In that part of the charge which relates to the form of Shmate 
the action, we do not entirely concur with his Honor. We non 
hold with him that if the poison had been directly adminis- ese 
tered (and the throwing it down to the dog mixed up with {in poses 
8100) 0 


food is a direct administration of the poison), either by the 001.0. 


defendant or by any other person under his direction, the are of 1 ~' 


action of trespass was the proper remedy. But we do not or immedi- 
ate injuries 


assent to the positien that “if it were put by the defendant 40+. which 
in a place where he knew the dog would pass and get at it,” re 
and the dog afterwards passed by and swallowed the poison, subsequent 


the action of trespass might also be maintained. The dis- ona, pees- 

tinction between injuries which are the proper subject of an bay => 
action of trespass and those which are to be redressed by ee se 
an action on the case, between injuries immediate, and inju- costal " 
ries consequential, is sometimes very subtle and attenuated. a 
But the law makes the distinction, and the ministers of the “ther fore- 


law must follow it out. Acts which aré of themselves inva- ought to 
sions upon the person or property (in possession) of another, guarded 


are of the first class, or immediate injuries. Acts which by *8"16*F° 


reason only of subsequent occurrences, occasion an injury to a ” 


the person or property of another, which injury was either the party 
foreseen or ought to have been guarded against, are the sub- St°¥*4, 


ject of an action by the party grieved, because of this con- ‘his conse: 


sequent injury, and come under the second class. One of 7 4 


the most apt as well as ordinary illustrations of the legal ger the. 
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Dac. 1838. distinction is thus stated. If A throw a log in the highway 
‘Donsox and it hits B, he may maintain trespass; but if B come 
Mocx, ong afterwards and fall over it, and thereby receive an 

ace injury, the remedy is case. Nor in the instance last put will 

pe e it make any difference whether at the time the log was 
thrown, it was or was not known that B was shortly there- 


Panay *. after to pass along and in all probability would stumble over 


— oongy it. There are indeed some instances where although the 


wher 

although injury be immediate, it may be alleged as a consequence 
be imei. Of negligence or inattention, and the action on the case be 
eg a ed maintained. But we know of none where the injury is 
as 8 conse. entirely an indirect consequence of a previous act, in which 
fegligence it may be complained of as a trespass with force and arms. 
9 For this error we feel ourselves obliged to reverse the 
the action judgment rendered below and order a venire de novo. 

on — 

may 

mainvsin- Per Curt. Judgment reversed. 
where the 
injury is 
entiely an 
indirect 


— WILLIAM Y. HOOPER, Adm’r of SUSANNA HOOPER, v. 
quence of a 
WOUDLIEF HOOPER. 


previous 

act, it can- 

= be = Where a deed of gift conveys the immediate, absolujg and entire interest in 2 

mplain- ‘ 

ed of as a ave, an endorsement made thereon by the donee at the same time when the 

trespass deed was executed, stipulating that the slave “ may be at the disposal of the 

vietarmis. donor during his life,” will not operate as a reservation of a life estate by the 
donor, but will be regarded at law, only as an executory covenant on the part 
of the donee that the donor during his life shall have the enjoyment of the 
slave, for the breach of which covenant the donee will be answerable in dam- 
ages; though in equity, the donor would probably be regarded as taking an 


interest for life. 








Tats was an action of petiyve for certain slaves. 
Plea—the general issue. Upon the trial at Caswell, on the 
last circuit before his Honor Judge Pearson, it was in 
evidence that the mother of the slaves in question had been 
the property of the plaintiff’s intestate, and the only question 
in the cause depended upon the construction and legal ope- 
ration of a deed of gift, executed by the plaintiff’s intestate to 
the defendant’s testator who was her son; and an endorse- 
ment on the said deed of gift executed by the donee therein 
on the same day, and attested by the same witnesses who 
attested the deed of gift. The deed of gift conveyed the 
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absolute interest in the mother of the said slaves to the de- Dec. 1838. 
fendant’s testator, and his endorsement was in the following Hoorzs 
words: “ The within named negroes, Claricy and Milley, I 5, 5.55. 
hereby certify may be at the disposal of my mother Susanna 
Hooper, for and during her natural life. Given under my 
hand and seal the day and date within written. 
Henry Hoorer.” (Seal.) 
Test, Grirrin Gunn. 


The plaintiff ’s counsel insisted that the proper construc- 
tion and legal effect of the deed of gift and endorsement was 
to convey the slaves to the son with a reservation of a life 
estate to the mother, the donor, and that this reservation of a 
life estate gave her the entire interest. On the contrary it was 
contended by the defendant’s counsel, that the deed of gift 
passed the slaves to the son, and the writing on the back of 
it did not amount to a reconveyance of a life estate, by 
which the operation of the deed would be entirely defeated ; 
but was merely a covenant, or declaration of an use, or 
power of disposition, without passing any legal interest or 
estate. His Honor, in charging the jury, sustained the view 
taken by the defendant’s counsel, and a verdict being rendered 
in favor of the defendant, the plaintiff appealed. 

J. T. Morehead, for the plaintiff. 

W. A. Graham, for the defendant. 





Gaston, Judge. We entirely approve of the opinion 
given by his Honor upon the legal construction of the deed 
from Susanna to Henry Hooper. Admit, as the plaintiff’s 
counsel insists, that the endorsement, being cotemporaneous 
with the deed, should be regarded as a part thereof, it by no 
means follows that the meaning of what is declared by the 
endorsement, would be thereby changed. This endorsement 
speaks the language of the donee, and is a declaration or 
stipulation on his part in relation to the precedent subject 
matter. The legal limitation of the gift is the language of 
the donor, who had the sole right to prescribe the extent and 
modifications of her donation. This limitation is immediate 
and absolute—and therefore passes directly the entire prop- 
erty from the donor to the donee. The subsequent declara- 
tion or stipulation on the part of the donee is an engagement 
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Dec. 1938. that during the life of the donor she shall have the disposal— 





Hooper 
?. 
Hooper. 


that is, the enjoyment of the thing which has been transferred 
to him. At Jaw, it can be regarded but as an executory 
covenant, for the breach whereof he would be answerable 
in damages. In equity, the donor would probably be re- 
garded as taking an interest for life—but however this 
might be it could not affect the legal operation of the instru- 
ment. The judgment below is affirmed. 


Per Curiam. Judgment affirmed. 


THE STATE v. ALFRED GOINGS, alias ALFRED TERRY. 


An indictment upon our statute (1 Rev. Stat. ch. 34, sec. 5) for abusing and 
carna!ly knowing a female child under the age of ten years, which charges 
the rape to be “in and upon one M. C., an infant under ten years of age, 
&c.,” “and her, the said M. C., feloniously did unlawfully and carnally 
know and abuse, &c.,” is sufficient without describing the infant as a “fe- 
male child ;” nor is the addition of “ spinster’ to the name of the infant, re- 
quisite in such an indictment. 


T 8 prisoner was put upon his trial at Cumberland on 
the last circuit before his Honor Judge Nasu, upon an in- 
dictment which charged that he, “on the twenty sixth day 
of May, in the year of.our Lord one thousand eight hundred 
and thirty-eight, with force and arms, in the county of Cum- 
berland aforesaid, in and upon one Mary M. Cook, an infant 
under the age of ten years, to wit, of the age of seven years, 
in the peace of God and the State, then and there being, 
feloniously did make an assault, and her the said Mary M. 
Cook, then and there feloniously, did unlawfully and carnal- 
ly know and abuse, against the form of the statute in such 
case made and provided, and against the peace and dignity 
of the State.” The prisoner was found guilty, and his coun- 
sel moved in arrest of judgment, because the prisoner was 
charged in the bill of indictment “ with carnally knowing 
and abusing one Mary M. Cook, an infant under the age of 
ten years, whereas, the offence should have been charged to 
have been committed on Mary M. Cook, spinster, an infant 
&c., or upon Mary M. Cook, a woman child,” &c. 
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His Honor sustained the motion in arrest of the judg- 
ment, and the solicitor for the State appealed. 
The Attorney General, for the State. 


Danret, Judge, having stated the case, proceeded as fol- 
lows: Our statute (see 1 Rev. Stat. ch. 34, sec. 5) is as 
follows: “Any person who shall ravish and carnally know 
any female of the age of ten years or more, by force or 
against her will, or who shall unlawfully and carnally know 
and abuse any female child under the age of ten years, 
shall be adjudged guilty of felony, and shall suffer death 
without benefit of clergy.” That part of our statute which 
relates to the abuse of a female child, is merely taken from 
the fourth section of the statute of 18 Eliz. ch. 7. That sec- 
tion of the English statute declares, “ That if any person 
shall unlawfully and carnally know and abuse any woman 
child, under the age of ten years,” &c. The form of an in- 
dictment, good under the English statute, we think, must be 
good under our act, which is so near a copy of the English 
statute. We have examined in several books of practice in 
Crown cases, the precedents of indictments for rape on in- 
fant females under the age of ten years. In the form in 
Stubb’s Cr. C. 612, and also that in Archb, C. P. 373, she is 
stated as “an infant under the age of ten years.” The 
words “woman child,” are not inserted in any part of the 
forms given by these authors. The form in 3 Chitty’s Crim. 
Law 816, does contain the very words of the statute, “in 
and upon E. P., spinster, a woman child, under the. age of 
ten years,” &.c Mr. Chitty, in a note says, “sometimes the 
words woman child are omitted, but it seems better to follow 
the words of the statute.” ‘These remarks of his are given 
to the profession from abundant caution ;—he does not pre- 
tend, that there ever has been any adjudication demanding 
the insertion of these words in the indictment. When we 
read the sentence in the indictment, and arrive at the per- 
sonal pronoun her, it seems to us, it is sufficiently certain 
that the person mentioned as abused, is no other than a fe- 
male. This pronoun “her,” agrees grammatically with its 
antecedent, Mary M. Cook, in gender, number and person. 
Secondly, in indictments for offences against the person or 
20 
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Dec. 1838. property of individuals in England, no addition to the names 
~Srare Of those individuals is requisite ; 2 Hale, 182; and it has 

Taney, Deen said, if stated it need not be proved. Rez v. Graham, 
ain © Leach 547. Rez v. Ogilvie, 2 Car. & P. 230. Archb. 
ments for Crim. p. 31. The objection that the addition of “ spinster,” 
offences a-tq the name of Mary M. Cook, was omitted in the indict- 


an a ment, has no weight. We have looked through the whole 
gg record, and there does not appear to us any thing why judg- 
als, no ad- ment should not have been rendered for the State against 
the namesthe prisoner. The judgment rendered by the Superior 
dividuals is Court of law for the county of Cumberland in this case, is by 
requis. this Court reversed. ‘This opinion will be certified to the 

said Superior Court of Cumberland county, that judgment 

of death may be there given for the State against the pri- 


soner according to law. 


Per Curiam. Judgment reversed. 


The SURVIVING PARTNERS of DUNNS, McILWAINE & Co. 
v. WILLIAM D. JONES, Adm’r of JOHN L. WARD. 


In an action of assumpsit in the County Court against two, if they plead sepa- 
rately ‘‘non assumpsit,” but the jury find a verdict and assess damages 
jointly against both, one cannot appeal without the other, and if the appeal 
at the instance of one alone be carried up and placed on the trial docket of 
the Superior Court, and the plaintiff obtain an order at the first term to tae a 
deposition and the cause be then cuntinued to the next term, it will at that 
term be dismissed upon the motion of the plaintiff. 

The case of Hicks v. Gilliam of Dev. Rep. 217, approved. 


Tus was an action of assumpsir brought in the County 
Court of Franklin, against one Joseph J. Ward and the 
defendant William D. Jones, as the administrator of John 
L. Ward. Joseph J. Ward, by his attorney, pleaded 
“ general issue, payment and set off,” and the defendant, 
Jones, by his attorney, pleaded “general issue.” A jury, 
being empannelled to try the issues joined, found that the 
“ defendant Jones’ intestate did assume,” and further, “ that 
the defendant, Ward, did assume, and that there was no 

_ payment or set off,” and they assessed the plaintiff ’s dama- 
ges tou $380 79, upon which the court rendered “ judgment 
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accordingly.” From this judgment the defendant JonesDec. 1838. 
prayed an appeal, which was granted ; the defendant, Dixxs, 
Ward, being in court and refusing to join in the appeal, @{-warmss 
At the next ensuing term of the Superior Court, the case oe 
was brought into court and docketed. At the same term —- of 
the plaintiffs obtained an order for taking a deposition, and Wap. 
the cause was then continued to thé following term, to wit, 
the Fall Term of 1838, when his Honor Judge Saunpers, 
upon motion of the plaintiff’s counsel, dismissed the appeal, 
upon the ground that it was an appeal by one of the parties 
only to the judgment in the County Court. From this order 
dismissing the appeal the defendant, Jones, appealed to the 
Supreme Court. 

This case was submitted without argument by 

W. H. Haywood for the defendant, and by 

Badger and Battle for the plaintiffs. 


Dantet, Judge. In the County Court, where this action 
commenced, the defendants plead separately “ non assump- 
sit.” The jury, as they ought to have done, assessed the 
damages jointly, and the judgment under our statute accord- 
ingly was joint—that the plaintiff recover his damages and 
costs, to be levied of the goods and chattels, lands and tene- 
ments of Jos. J. Ward, and of the goods and chattels 
which were lately belonging to John L. Ward, dec’d., now 
in the hands of William D. Jones, his administrator, to be 
administered. The administrator of John L. Ward prayed 
an appeal, and the other defendant objected to the appeal. 
We think this case is governed by the case of Hicks 
v. Gilliam, 4th Dev. Rep. 217, and that the judgment of the 
Superior Court, dismissing the appeal, was correct. The 
County Court has a power to grant new trials, on each and 
every ground that the Superior Court has. If the verdict 
had been against the law or the evidence, that court could 
have had the case submitted to another jury, at the instance 
of any of the parties complaining. An appeal entirely va- 
cates the judgment, and cannot be allowed at the instance 
of one person against the will of another who is jointly 
bound by the judgment. If a point of law relative to the 
cause, be raised on the trial, and either party is dissatisfied 
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Dec. 1838. with the decision of the court, it may be the subject of a 
Duxxs, Dill of exceptions. Then one of several plaintiffs qr defend- 
Mie“s® ants may in the name of all, bring a writ of error, and 


transmit the whole record into the Superior Court. The 
granting a writ of error, only suspends the execution; the — 
judgment stands firm until it is reversed in the Superior 
Court. But even after the record is transmitted into the 
Superior Court by writ of error, one plaintiff in error can- 
not without summons and severance assign errors without 
the authority of his co-plaintiffis. If he does, the defendant 
in error may move to quash the proceedings. The decision 
of the Superior Court in this case being correct the judg- 
ment must be affirmed. 


Per Curram. Judgment affirmed. 


-_——— 


JOHN POPELSTON v. JOSHUA SKINNER. 


When a Sheriff levies upon goods and leaves them with the debtor, the posses- 
sion of the debtor may, to many purposes, be that of the Sheriff, but it cannot 
be so in the sense of being adverse to the debtor himself, and of turning any 
right he had in the goods into a chose in action. 

The right of a defendant in execution to goods seized and taken possession of, 
by the Sheriff, is net absolulely divested by such seizure and possession, but 
an interest is left in the debtor which he may sell and legally convey to 
another person. 


Tats was an action of tTroveR brought to recover the 
value of a negro woman named Peggy and her child. Plea 
the general issue. 

Upon the trial at Chowan, on the last circuit before his 
Honor Judge Bamey, the plaintiff made out a prima facie 
case by showing that the slaves in question were in his posses- 
sion, and thatthey were taken therefrom by the, order of the 
defendant. For the defendant it was then proved that the 
slaves had formerly been the property of Jonathan H. 
Haughton ; that on the 7th day of July, 1837, Haughton duly 
conveyed them by a deed in trust to Robert R. Heath, who 
as trustee conveyed them on the 12th day of September 
following, to the plaintiff: that at February Term of 1837; 
of Chowan County Court, one Josiah Coffield obtained a 
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judgment against the said Haughton, for $1000, upon which Dec. 1838. 
an execution of fi. fa. issued tested of that term, and returna- Porsuerom 


ble to the ensuing term in May of said Court, under which 
the Sheriff levied on the slaves in question, and returned the 
levy endorsed on the execution. From the said May term 
an execution of venditini exponas issued, reciting the afore- 
said levy, which was returned to the ensuing term in August, 
and was satisfied on the second day of that term without a 
sale of the slaves. At the same August term, a judgment 
was obtained against the said Haughton at the instance of one 
James Coffield for $1100, upon which a fi. fa. issued tested of 
the first day of that term and returnable to the November 
term following, and upon which the Sheriff returned “ nothing 
to be found.” From that term, to wit, November term, 1837, 
an alias fi. fa. issued upon the judgment last named, tested of 
that term, under which the Sheriff levied upon the slaves in 
controversy, and sold them at public sale, when the defend- 
ant became the purchaser at the sum of $500. It was in 
evidence that when the Sheriff levied upon the said slaves 
under the first mentioned execution, to wit, that at the in- 
stance of Josiah Coffield, he left them in the possession of 


Saher 


Haughton, where they remained until they were produced _ 


at the sale made by the trustee Heath, the Sheriff having 
never had actual possession under that execution. 

His Honor charged the jury, that upon this statement of 
facts, if believed, the plaintiff was entitled to recover. A 


verdict was returned for the plaintiff, and’the defendant. 


appealed. No counsel appeared for the defendant in this 
Court. 
Heath, for the plaintiff. 


Rurrin, Chief Justice. The objections taken to the 
plaintiff’s recovery are, that at the time of Haughton’s con- 
veyance his title had been divested by the levy of the execu- 
tion, or had been turned into a mere right; and therefore 
inalienable, by an adverse possession in the Sheriff. 

It might be adduced as an answer, that in point of fact 
there was not an adverse possession. It actually remained 
with Haughton up to the execution of the deed by him, 
and indeed, until the sale and delivery to the plaintiff. To 
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Dec. 1833. many purposes the possession of Haughton may be that of 
Porsusrox the Sheriff; yet it could not be so in the sense of being ad- 
verse to Haughton himself, and of turning any right he had 
‘in the slave into a chose in action. That cannot happen 
except when the right is in one person and the possession is 
actually and exclusively in some other. If Haughton had 
any right in the slave, it was in this case a right in possession ; 
subject neverthless to the lien of the execution. 

But the Court does not sustain the judgment by confin- 
ing the opinion to that point. We think the objection is 
throughout fallacious. The principles on which it is founded 
seem to us to be misapprehended and misapplied. If the 
possession had not been left with Haughton, but had been 
taken and kept by the Sheriff personally, yet, in our 
judgment the right of the defendant in execution would not 
have been absolutely divested, but an interest would have 
been left in him capable of being sold and legally conveyed. 

It is true, that it is said, when a Sheriff seizes goods, the 
property is changed. A seizure to the value of the debt 
prima facie satjsfies it and discharges the debtor; and 
therefore the defendant loses the property and it vests in the 
Sheriff. But if the Sheriff seizes less than the value, the 
debt on the one hand, is not paid; and if he seizes more 
than the value, the property, on the other hand, does not 
belong absolutely to the Sheriff. The general proposition, 
} hae then, that the property in goods taken in execution is in the 
tion that Sheriff must be understood with qualifications. The law 
ty honed gives him the property to enable him to raise the money he 
Seen is commanded to make ; and the property is given as far as 
isinthe it is necessary for that purpose, but no farther. As far as it 
Sheriff, is vested in the Sheriff, it is divested out of the defendant ; 


must be 


pe but of course no farther. This interest in the Sheriff is 


fications. called the special property ; that is to say, such a right and 
boo ed possession as is deemed necessary to the special purpose of 


ong satisfying the execution debt ; which enables the Sheriff to 


ble him to make a sale of it, to defend his possession and to bring an 


the 
aod he action against one who disturbs his possession before the ex- 


aoe to ecution has been satisfied. But it results from the very 
options terms “ special property,” that, subject to the raising of the 
ty is given debt, the general property is in the former owner. Every 
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case of bailment gives rise to a similar division of property, Dec. 1838, 
if the expression may be allowed. In reference to the par- Pornuarox 
ticular case under consideration, this general ownership and 
its nature as a present valuable interest will be plainly | adinaatl 
established by recurring to a few legal positions, which are j is necease- 
undeniable, Upon payment of the debt to the Sheriff, the 'Y 'r ‘h*t 


rT 
general and unqualified property is ipso facto in the defend- burino _ 
ant ; and the Sheriff loses his property without having made far as it is 


a sale, and without any farther or other act by him and even pagan 


against his will. Again, if the Sheriff make a sale for a larger \t's¢ivested 


sum than is due on the execution, the excess belongs to the defendant, 
t 
debtor and may be recovered in an action for money had and peed ad ae 


received. ‘The reason is, because it is the proceeds of the This inter- 
sale of the defendant’s property. The interest of the Sheriff est LT. 
is therefore limited by the purpose for which it was created ; which ts 
which is the creditor’s satisfaction. Beyond that the Sheriff pom 
holds for the original owner; whose interest is, therefore, property, 


obviously a valuable present property, the subject of sale and him to per- 
conveyance, but liable in the hands of the assignee, as it was (07m Cer 


in those of the assignor, to be defeated by a sale of the regent iy 
chattels, if the debt be not otherwise discharged. results 
The judgment must be affirmed. wv enne 
“special 


Per Curia. Judgment affirmed. Property” 


San 


that, sub- 
ject to the 
raising of 
the debt, 
the general 
ropert 
. in the 
former 
owner. 
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PETER ISLAY v. WILLIAM W. STEWART. 


The purchaser at an execution sale, buys the interest of the defendant in exe- 
cution, and cannot object, when the price is demanded, that the goods be- 
longed to himself, or to a third person. 

Upan a sale of goods made by a trustee, mutually appointed by the parties 
contending for the goods or their proceeds, if it were part of the agreement 
that the trustee shou'd at all events collect the money, and hold it subject to 
the decision of certain arbitrators, then in a suit by the trustee for the price of 
the goods before any award made, it would be repugnant to the agreement 
to permit one of the parties who purchased the goods to withhold the pur- 
chase money upon an allegation of a preferable claim, or to suffer the validity 
of such claim to be adjudged when its opponents had not an opportunity i 
contest it. 

The legal interest of a defendant in undivided chattels may be seized and sold 


under execution. 

Justices’ executions are by law made returnable in three months from their 
date (see | Rev. Stat. ch. 62, sec. 16), but it is not necessary that they should 
be returned on the last day of the three months. They may be returned 
sooner, and aliases taken out and acted upon. 

Where the controversy in a cause turns upon the meaning of the parties to a 
verbal agreement in relation to a matter upon which there is room for dis- 
pute, it is proper for the Judge to leave it to the jury as a question of fact to 
ascertain what was the agreement of the parties in relation to such matter. 

When the purchaser of goods takes them away, it amounts to a delivery. 


Tats was an action of assumpsir, brought to recover 
the price of a quantity of corn sold and delivered, to which 
the defendant pleaded the general issue. Upon the trial at 
Guilford on the last circuit before his Honor Judge Pear- 
son, it appeared in evidence that the plaintiff as constable, 
had, under certain executions against the goods of one Car- 
mack, levied on his share in a quantity of corn, of which one 
undivided third part belonged to the defendant, and the other 
two undivided third parts, were supposed to be the property 
of Carmack. At the day of sale the defendant appeared, 
claimed the share levied on as his under a coveyance from 
the said Carmack, and forbade the sale thereof. The plain. 
tiff refused to proceed with the sale without an indemnity, 
and Smith, the principal execution creditor, instructed the 
plaintiff to prepare a bond of indemnity. The plaintiff re- 
tired to prepare the bond, and in his absence it was agreed 
between Smith and the defendant, that the sale should pro- 
ceed, and they, the said Smith and the defendant, would refer 
to arbitration the decision of the question, which of them 
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should be entitled to the proceeds. It did not distinctly ap- Dec. 1938. 


pear whether the plaintiff agreed to sell under this arrange- 
ment, or refused to sell except as constable, and under the 
executions ; nor was there any express declaration of the 
parties to the agreement, whether, in the event of either of 
them becoming the purchaser, payment of the price was to 
be made to the piaintiff, and the application of the money 
depend on the award of the arbitrators, or the payment itself 
to be delayed until the arbitrators should settle the disputed 
right. The plaintiff, however,a fter this agreement, sold the 
share which was levied on as Carmack’s, and the defendant 
became the purchaser. No award had been made, and it 
was insisted by the plaintiff, Ist, that the sale was made by 


him as constable, and not under the arrangement ; and 2dly, 


if made under the arrangement, he was entitled and bound 
to collect the price and hold the money for the benefit of him 
or them to whom it might be awarded thereafter. The de- 
fendant offered evidence to show that he had a good title by 
Carmack’s conveyance to the corn sold, which testimony 
was rejected by the Court as irrelevant. He then insisted 
that the plaintiff had not a right to sell as constable, because 
the executions under which he levied had been renewed be- 
fore the expiration of three months after they first issued, 
and secondly, because an undivided share in corn was not 
liable to execution. He further objected to the claim set up 
under a sale pursuant to the arrangement between Smith 
and the defendant ; that by that arrangement the defendant 
was not bound to pay the price before the right to the mo- 
ney was ascertained in the manner agreed on. The Court 
left it to the jury as a question of fact, in what character the 
plaintiff sold, instructing them that if the sale were made by 
him merely as an officer, and by virtue of his levy, the ob- 
jections to the validity of the sale because of the renewal of 
the executions and of the joint possession of the corn, did not 
avail the defendant—and that if the sale were made by him 
under the arrangement, the right of the plaintiff to recover 
would depend upon what the jury should infer from the evi- 
dence to have been the understanding, or agreement respect- 
ing the payment of the money. If it were a part of that 
agreement that whether the creditors or defendant bought, 
21 
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the money was to be received by the plaintiff, and by him 
held subject to the award of arbitrators, the plaintiff was en- 
titled to recover. But if it were a part of that agreement, 
that if the creditors or defendant bought, the price was not 
to be exacted until an award made, then the plaintiff was 
not entitled to recover. Another objection was made by 
the defendant, that the plaintiff had not shown any delivery 
of the corn to the defendant ; upon which the Court instruct- 
ed the jury, if the defendant after the purchase carried 
away the corn (as was expressly testified by witnesses) this 
amounted to a delivery. The plaintiff had a verdict and 
judgment, and the defendant appealed. 

J. T. Morehead, for the defendant. 

Mendenhall, for the plaintiff. 


Gaston, Judge, after stating the case as above proceed- 
ed: We do not perceive any error in the rejection of the 
testimony offered, or in the instructions given. Considering 
the sale as an ordinary execution sale, there was no warran- 
ty of title express or implied. The purchaser at sucha sale 
buys the interest of the defendant in execution, and cannot 
object, when the price is demanded, that the goods bought 
belonged to himself or to a third person. Regarding the 
sale as it probably was, the sale of a trustee mutually ap- 
pointed by the contending claimants of the property, the va- 
lidity of their respective claims was to depend on the deci- 
sion of a special tribunal, before whom those parties were to 
litigate these claims, If it were part of the agreement that 
the trustee or commissioners should at all events collect the 
money—and unless this were part of the agreement, the 
plaintiff could not recover—it would be repugnant to the 
agreement to permit the purchase money to be withheld upon 
an allegation of a preferable claim, or to suffer the validity 
of such claim to be adjudged, when its opponents had not an 
opportunity to contest it. We know of no principle of law 
which forbids a seizure and sale of a defendant’s legal inter- 
est in undivided chattels. In contemplation of law it is per- 
fectly distinct from that of his cc-tenant. Each hath a several 
interest, though the occupation be joint. Justices’ execu- 
tors are by law made returnable in three months from their 
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date, and after the expiration of that time they become Dec. 1938. 
effete. But it is not necessary that they should be returned  Jeray 
on the last day of the three months. They resemble in this 5"... 


respect the warrants of Justices which are “returnable on 
or before thirty days from the date thereof.” 

The main controversy in the case probably turned upon 
the meaning of the parties to the agreement in relation to a 
matter upon which there was room for dispute, whether the 
arbitration was to precede, or follow after the payment of 
the purchase money. There could be no doubt but that if 
any other than the parties to the agreement bought at the 
sale, the price was to be immediately paid—and there was 
no explicit understanding that there should be an exception 
in case either of the parties bought. The Judge was war- 
ranted, we think, in leaving this part of the case to the jury 
as one of fact, to be determined upon the evidence. If the 
fact were, as the jury found it to be, then under the agree- 
ment the plaintiff became the lawful owner of the goods pro 
hac vice; as such was entitled to the price thereof, and 
must hereafter account for the money received upon the sale, 
to those who shall show their preferable right to it. Wheth- 
er the defendant have or have not such right, the judgment 
in this case does not Getermine. 

On the question of delivery we see no ground for doubt. 


Per Cur. Judgment affirmed. 
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THOMAS RING v. POLLY KING, Ex’trix of JOHN KING. 


In questions of boundary, the distance called for in a certain line in the deed 
must govern unless the party can show that a corner was made beyond such 
distance. In order to fix the terminus of such line, he will not be allowed to 
reverse a subsequent line, unless by so doing there exists something to render 
the means of indentifying it more certain than the calls of the deed ; but if it 
appear that the subsequent line was actually run and marked, the prior line 
may be extended to it in order to ascertain the true corner. 

The possession by the owner of a part-of a tract of land is the possession of 
the whole tract only so long as no other person is in the actual adverse pos- 
session of any part. As soon as another takes posseasion of any part either 
with or without tithe, the former possessor loses the possession of that part, 
and cannot maintain trespass for any act done on such part while he is thus 
out of possession of it. 

The case of Graham v. Houston, 4 Dev. 232, approved. 

On appeals to the Supreme Court, questions of law—except such as appear on 
the record strictly so called—are not allowed to be raised in that court which 
were not before the court from which the appeal was taken. The case made 
by the Judge below, is regarded as nearly as possible, in the light of a bill of 
exceptions for specified errors. The presumption is that whatever is not 
complained of was rightfully done; but this presumption cannot hold against 
what appears. When by no reasonable intendment, facts can be supposed 
to have been shown upon which the charge of the Judge was given, and 
without which the charge misdirected the jury upon a question of iaw pre- 
sented by the pleadings and evidence upon a matter material to the issues 
which they had to try, an error is presented upon a point, which, though not 
made in the court below, the Supreme Court cannot overlook. 


Tuts was an action of TRESPASS QUARE CLAUSUM FREGIT 
tried at Stokes, on the Fall circuit of 1837, before his Honor 
Judge Saunpers. 

The case as stated by his Honor was as follows hi, 
questions were made in this cause ; the first as to boundary 
and the other upon the statute of limitations. The plaintiff 
offered in evidence a grant to John Waggoner dated in 
1784, the calls of which were admitted to be A, B, C, as 
represented on the annexed diagram. From C the distance 
called for would terminate at F, and a line from that point 
to the beginning would not include the locus in quo ; but the 
plaintiff contended that he had the right to go to D, as the 
true terminus, and from thence to A, which would cover the 
place of the trespass. He further offered in evidence a 
deed to himself from Thomas Ring, sen’r., dated in Novem- 
ber, 1793, for two hundred acres of land, and proved by 
one Charles Bouner, that he, the witness, had surveyed the 
land many years ago, that he began at A and run to D, 
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where he made a corner; that he did not then run the cross Dec. 1838. 
line, but years after, he did run the line, and made a corner ~ gin, 


on the gum at N, that the remainder of the lines he did not 


v. 


run. The plaintiff then, to establish D as Thomas Ring, Ex'tnx of 


senior’s old corner, introduced several witnesses who proved 
two pines, a poplar and chesnut, to have been old marked 
trees on the line from A to D; that one of the pines was 
blacked and the marks corresponded in years with the grant. 
The surveyor testified that these trees, as pointed out, would 
be in a line from A to D. The defendant. offered in evi- 
dence a grant to one John Snow, dated in November, 1797, 
the boundaries of which were established to be according 
to the dotted lines on the diagram. He also offered a deed 
to himself from. Snow dated in June, 1833. The defendant 
then proved that Snow’s son had settled on this tract of 
land, and cleared down to the dotted line between G and F; 
that at the time he cleared, something was said about the 
line, and he said he did not know where it was; that the 
son, as his father’s tenant, had cultivated the land five or six 
years before the sale to defendant, and continued the pos- 
session of the locus in quo up to the time of the sale. After 
the sale to the defendant and immediately upon the going 
out of Snow, the defendant entered and continued the pos- 
session, (there being no interval between the possession of 
Snow and the defendant,) and was about to remove the 
fence so as to run it above the black line as claimed by the 
plaintiff. The plaintiff forbid the defendant's removing the 
rails, notwithstanding which the defendant did remove them, 
and this was the trespass complained of, which was commit- 
ted about a month before the suit was brought. Marks 
were found on the dotted line, between G and F, corres- 
ponding in age with the grant to Snow, but no marked cor- 
ners were found at either of those points. 


Kina. 
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The court charged the jury “that the plaintiff, in run- 
ning from the third corner which was admitted to be at C, 
would be confined to distance unless he could satisfy them 
the corner had been made beyond it. That the plaintiff 
could not be allowed to reverse a subsequent line in order 
to fix the terminus of a prior line, unless by doing so there 
existed something to render the means of identifying more 
certain than the calls of the deed; that if the jury should 
be satisfied as to the trees spoken of on the black line from 
A to D, and were convinced that such a line was actually 
run as the line at the time of the original survey, they might 
then extend the line from C towards D, and thus decide 
whether the true corner was at D or F. As to the question 
of the statute of limitations, the court charged that “ although 
more than three years had elapsed from the time of the 
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trespass being first committed by Snow, the former tenant, Dec. 1838. 


yet if he moved off, and the defendant entered after the x 
date of his deed and removed the rails, as testified to by the 
witnesses, as the plaintiff had been living on the 200 acre 
tract he would be considered as holding to his true bounda- 
ry, and might sustain his action.” The plaintiff had a ver- 
dict and judgment and the defendant appealed. 

Boyden for the defendant. 

J. T. Morehead for the plaintiff. 


Gaston, Judge. The case made up by the Judge, who 
tried this cause, states that two questions arose upon the 
trial—one as to. the boundaries of the deed: under which the 
plaintiff claimed the land where the alleged trespass was 
committed, and the other whether the action was barred by 
the statute of limitations. Upon the first question, there has 
been no dispute here. The defendant's counsel admits, and 
very properly, that the Judge's instruction upon that point 
was correct. On the second question—if it can be regarded 
as one confined to the operation of the statute of limitations 
—this court would hold with the court below that the de- 
fendant was not protected by that statute. But the difficulty 
is, whether the case does not show that another question 
was necessarily presented, though not in express terms 
stated for the decision of that court, and whether the deci- 
sion thereon was not erroneous. After setting forth the 
instructions upon the question of boundary the case states 
that the land whereon the trespass was' alleged to have been 
committed is also within the boundaries of the grant fo 
Snow—that Snow held the possession thereof for five or 
six years before he conveyed to the defendant—that after 
‘the conveyance the defendant entered in upon Snow’s ten- 
ant—and that the defendant remained in possession ¢continu- 
ally thereafter until the institution of the action. It states 
also that after the defendant thus entered, he was about to 
remove a fence which had been put thereon by Snow’s ten- 
ant, when he was forbidden by the plaintiff; and this remo- 
val was the trespass complained of. Upon these facts a 
controversy arose, as the case states, upon the statute of 
limitations, when his Honor charged the jury that although 
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Dec. 1838. more than three years had elapsed from the time of the 
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trespass committed by Snow, yet if he moved off and the 
defendant thereupon entered and removed the rails, inas- 


Ex'trix of much as the plaintiff had been living within the limits of his 


Kina. 


tract, “he would be considered as holding to his true boun- 
dary, and therefore might sustain his action.” Upon this 
statement and upon this instruction we are compelled to see 
that the question of law really presented for consideration 
was whether the plaintiff could be regarded as having such 
a possession of the locus in quo at the time of the removal 
of the rails by the defendant, that this act amounted to a 
trespass. If he had, the action could be sustained, because 
the trespass was within three years before the institution of 
the suit. If he had not, the plaintiff could not recover, not 
indeed because of the statu'e of limitations —for the defend- 
ant was not sued for the act of a former possessor—but 
because the removal of the rails complained of was not a 
trespass. 

Upon this question of law the instruction was erroneous. 
Admit that the locus in quo was within the true boundary 
of the plaintiff’s tract—and that tne plaintiff was in possession 
within the limits of his tract—yet before the alleged trespass 
was committed and continually thereafter, the defendant had 
the actual adverse possession of this particular part. Now the 
position that where a man is residing ona tract, his possession 
extends to the boundaries of that tract, must be understood 
with the exception of such parts thereof as are in the actual 
adverse possession of another. The possession of a part is 
a possession of the whole only so long as no other is in the 
actual possession of any part. As soon as another takes 
possession of any part, either with or without title, the for- 
mer possessor loses the possession of that part. Grahamv. 
Houston, 4 Dev. 232. Without a possession actual or con- 
structive in the plaintiff, trespass could not be committed 
upon him, for trespass is an injury to the possession. 

It must not be understood from our noticing this objec- 
tion that we allow questions of law to be raised here— 
except such as appear on the record, strictly so called— 
which were not before the court from which the appeal was 
taken. Our rule is to regard, as nearly as we can, the case 
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made by the Judge in the light, of a bill of exceptions for Dec. 138 
specified errors. The presumption is that whatever is not Rive 


complained of was rightfully done. But we cannot pre- 


Kina, 
sume against what appears. If by any reasonable intend- sao haa 


ment we could suppose facts shown, which notwithstanding 
those admitted constituted the defendant's act a trespass— 
inasmuch as the opinion of the Judge upon that point was 
not directly culled for—we might hold it our duty to make 
the intendment. ° But if we éannot—and we do not see how 
we can=then the jury was misdirected upon a question of 
law presented by the ‘ple and ‘the evidence upon a 
matter material to the which they had to try. The 
of the mistake—thoagh perhaps it~ would not 
have occurred had that question been more distinctly ‘pro- 
pounded—has been a vottliek and judgment against law. 
This is an error which when shown to us we are bound to 
ar be 
Superior Court is to pavpenes 
and & new trisl awarded. 
Per Cuntam. Judgment meek 





GEORGE FARLEY v. THOMAS L. LEA. 


Indiemente of Court ot Record; ou whatever day ofthe term they may be fen- 
pe pg a TA ohn mg ‘judgments of the first day of the 
; and this rule applies although the judgments were confessed upon 
SUA Gale Aust e ie dich o Mate Need latin’, 2204 che, convien af 
Wak ait uacibeagih oa vaapameactig? ie Ge Lee acy at eee, 
and executions issued upon such last mentioned jadgments will have priority 
over deed in trust proved and registered on the second day of the same 
term. 
‘The Sheriff is protected by « writ Of fart facies, snd is not bound to show any 
judgment. It is sufficient for his defence that he has acted in obedience to a 
mandate proceeding from a Court of competent authority; and if he have a 
writ of execution bearing teste the firet day of a term, he may by virtue there- 
of take away goods of the defendant in the hands of a person who had bona 
Jide purchased them since the teste of the writ. 
Where Sirsa acts tas egy sae Ax. a Derpees Setting 5 peciculer 
question to the conft, the case is not open to am objection raising 
; queeion spon» parcla fet oo! sppeatng i he saben 


Tarts was an action of Trover, brought by the plaintiff 
as trustee against the defendant as Sheriff of Caswell County 
for selling certain property, and was sabmiiied to his Honor 
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Dec. 1938. Judge Pearson, at Caswell, on the last circuit, upon a case 


—-— 
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Lea. 





Faney agreed. If his Honor should think that the plaintiff was 


entitled to recover, judgment was to be entered for him for 
$132, if not then the judgment was to be for the defendant. 
It was admitted that the plaintiff held a deed of trust 
executed to him by one Crocket, conveying the property in 
trust to sell and pay the debts therein mentionedi ‘The deed 
was executed on the 9th day of May, 1833, and was proved 
and registered at 3 o’clock, P. M. of the same day, being the 
Tuesday of Caswell Superior Court. It was farther admit- 
ted that the defendant, the Sheriff of Caswell County, sold 
the property mentioned in the trust for $132, at the instance 


' of one Finley and one Lea, two of Crocket’s creditors, under 


executions tested the Monday of said term of said: Court, 
being the 8th day of May, 1833 ;that these executions were 
issued upon judgments confessed by Crocket on the Friday 
of the same term of said Court, being the 12th day of May, 
1833, and that the writ upon which Finley’s judgment was 
confessed issued on the 12th of May, 1833, and the writ on 
which Lea’s judgment was confessed was issued on the’ Tith 
of May, 1833, but both writs were ‘tested, as of the preceding 
term, service of them was acknowledged, the writs were 
returned into Court and the judgments were confessed on 
Friday of the term, viz. on the 12th day of May, 1833, as 
above stated, 

The defendant’s counsel insisted that: the executions 
related back, and bound the property trom the teste, viz. 


Monday. the 8th of May, 1833. The plaintiff’s counsel 
contended that the executions could not relate back farther 


than tc day of the term when the writs issued and were re- 
turned, and the judgments confessed. 

His Honor being of opinion that the plaintiff was entitled 
to recover, judgment was accordingly entered for him, and 
the defendant appealed. 

W. A. Graham, for the defendant. 

Winston, for the plaintiff. 


Gaston, Judge. No position can be more firmly estab- 
lished than that the judgments of a Court of Record, on 
whatever day of the term they may in fact be rendered, in 
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law relate to, and are considered as judgments of the first Dec. 1838. 
day of the term. This is admitted by the plaintiff’s counsel "Pane 
to be the general doctrine, but its application to the judgment —{y,. 
in the case before us is denied, because the writ on which 

the defendant therein acknowledged service is noted by the 

clerk to have been issued on a day subsequent to the first 

day of the term, and therefore it is inferred that the judg- 

ment could not have been in fact rendered on the first day of 

the term. It may well be questioned whether this be a 
necessary inference, for a judgment by confession is valid 4 judg: 
without any previous process. But admit the inference to confession 
be irresistible, the fact so inferred is wholly immaterial. In ‘8 ¥?!'4, 
the language of the Court in the case of Johnson v. Smith, vs fg 
2 Bur. 967, “ The reason why nobody shall be permitted cess. 

to aver that a judgment was signed after the first day of the 

term, or that a fieri facias was taken out in the vacation, is 
because the fact is not relevant ; the /egal consequences do 

not depend on the truth of the fact on what day the judgment 

was completed or the writ actually taken out ; but upon the 

rule of law that they shal] be deemed complete and bind to 

all intents and purposes by relation.” That a judgment 
rendered in fact on a late day of the term is as operative as 

though it were rendered on the first day thereof seems 
incontestable. Where a testator died in term time before a 
judgment was signed, it was held that it might be signed where a 
after, and execution taken out against his goods in the hands {8{'0" 
of his executor tested the first day of the term, for they relate wale 
to, and are considered as a judgment and execution of the judgment 
first day of theterm, at which day the testator was alive. oy iss 
Bragner v. Langmead, 7 Term, 20. See also Funn v. Atkin- held that it 


night be 


son, Willis 427, Waghorne v. Langmead, | Bos. and Pul. signed af 
571. So where a testator gave a warrant of attorney to pe dhe 


confess a judgment, and. died within a year afterwards, so soninen ai 


that a judgment might be entered up without leave of the goods in 

Court, it was held that a judgment entered up after his death —— 
related to’ the first day of the term of which it was entered, ¥{0",/sted 
when he was living, and that an execution tested of that day day of —_ 


might be levied on his goods in the hands of his executor. they relate 
Odes v. Woodward, 2 La. Ray, 766, 849. 1 Salk. 87. See ‘2nd ate 
also Robinson v. Tonge, 3 P. Wms. 397. This legal rela- ** # judg- 
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tion of the judgment to the first day of the judicial term is 
as perfect as was at common law the relation of an-act of 
Parliament to the first day of the legislative session, No 
matter on what day of the session the statute was enacted, 
unless a certain time were therein appointed when the same 
should first take effect, it had relation to the first day of the 
Parliament, and from that day was accounted in law a per- 

Y fect act. Partridge v. Strange and Croker, 1-Plow. 79. 

Att'y Gen’l v. Panter, 6 Bro. Par. Ca. 533, Latless v. Holmes, 
4 Term, 660. The inconveniences found to result from the 
law of relation as applied to statutes, have been. remedied 
both in England and in this country by positive legislation. 
The law of relation applicable to judgments has been in part 
changed in that country by the statute of 29 Chas. LI; but 
in this State it remains as it was at common law. 

But the controversy in this case does not depend upon 

the relation of the judgment. The defendant is protected 
by the writ of fieri facias, and he is not bound to show any 
judgment. Coes v. Mitchell, 3 Lev. 20. It is sufficient for 
his defence that he has acted in obedience to a mandate 
proceeding from a Court of competent authority. ‘The fiéri 
facias was tested of the first day of the term, and it is not 
to be questioned but that, at common law, the goods of ,a 
defendant are bound from the teste of a fieri facias, and may 
by virtue thereof be taken in execution by the Sheriff in the 
hands of a person who had bona fide purchased them since 
the teste of the writ. In England the statute of 29 Chas. 
Il. has provided that, against purchasers, no writ of execu- 
tion shall bind the goods but from the time such writ was 
delivered to the Sheriff. We however have no such statute 
here, and therefore with us the writ binds against all persons 
from the teste, as it yet does in England where purchasers are 
not concerned. 

The counsel for the plaintiff has objected that it does not 
appear that the fieri facias was returned by the Sheriff. 
Whatever weight the objection might have, if it appeared . 
that the writ had not been returned, the Court is of opinion 
that this case is not open to the objection. It is manifest 
that the sole question presented for decision upon the facts 
agreed is, whether the fieri facias or the conveyance to the 
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trustee be entitled to priority. The proceedings of the Dec. 1938. 
Sheriff upon the writ—if in law such writ was entitled to pjuiey 
the priority—must be understvod to have been rightfully and ~ 


regularly done. 

This Court being of opinion that the execution did bind 
from its teste, and that teste being prior to the registration of 
the deed, it follows that the judgment below must be reversed 
and judgment upon the case agreed be rendered for the 
defendant. 


Per Curiam. J udgment reversed. 





JAMES E. METTS v. MORTIMER BRIGHT and WATSON 
WHCOX. 


It is a maxim that in law there is no fraction of a day; yet that doctrine no 
longer prevails when it becomes essential for the purposes of justice to ascer- 
tain the exact hour or minute when particular acts were done. Therefore 
where @ deed in trust was proved and delivered at a certain hour of the day 
to the register, who immediately commenced the registration thereof, but 
without endorsing on the deed the time when it was delivered to him, and two 
hours afterwards on the same day, a Justice’s execution was levied upon the 
property conveyed in the trust; it was held that the hour at which the deed 
was delivered to the register for registration, might be proved by parol evi- 
dence, and that it had priority over the levy under the execution. 

The act of 1829 (1 Rev. Stat. ch. 37, sec. 26,) directs the register to endorse on 
each deed of trust the day when it is delivered to him for registration, and that 
such endorsement shall be entered on the register’s books and form @ part of 
the registration ; but an omission by the officer to perform that duty, al- 
though he is liable to am action and an indictment for such neglect, will not 
render the registration invalid ; but it is questionable whether in such case the 
registration can refer back to an antecedent day by means of paro! evidence 
of the time when the deed in trust was delivered to the register for registra- 
tion. 


Tus was an action of Trespass vi et armis, submitted 
to his Honor Judge Saunpers, at Lenoir, on the last spring 
circuit, upon the following case agreed : 

One John Stephens being indebted to the firm of J. & J. 
C. Washington, for the purpose of securing the payment of 
the debt, conveyed certain property by a deed in trust, to 
James E. Metts the plaintiff, as trustee. The property was 
left in the possession of Stephens. The deed in trust was 
dated the 11th day of October 1837, and was proved before 
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Dec. 1939. the clerk of the County Court, and deposited in the register’s 
Merrs Office for registration at 7 o’clock, P. M. of the same day. 
Baur No memorandum was made on the deed by the register of 
& the time of its deposit in his office. He immediately, how- 
Wncox. ever, commenced the registration of the deed and continued 
until it was completed, and endorsed upon it “ enrolled in 

the register’s office the 11th of October, 1837.” 

At 9 o’clock, P. M. of the same day the firm of Wilcox 
& White, of which the defendant Wilcox was a partner, 
obtained a judgment before a justice of the peace against 
the said John Stephens, and an execution was immediately 
issued, and by the direction of the defendant Wilcox, was 
levied by the defendant Bright, on the property conveyed in 
the deed of trust. For this levy and seizure this action was 
brought by the trustee. If the Court should be of opinion 
that the officer was justified by the execution in making the 
levy and seizure, then judgment was to be rendered for the 
defendants, otherwise for the plaintiff for a.certain sum and 
costs. 

His Honor held upon these facts that “ according to the 
case of M’Kinnon v. M Lean (Ante vol. 2, p. 79), it would 
seem that the deed has priority. The fact of delivery to the 
register may be proved by parol when the register has omitted 
to note the time ; and as the object is to give notice to credit- 
ors and purchasers, the deed being in the register’s office, 
they have the means thereby of perusing the original or 
transcript, and there inform themselves of its contents. The 
law does not regard the fraction of a day unless time be ma- 
terial, but it will take notice of a prius and posterius when 
it is necessary for the ends of justice.” 

Judgment was rendered for the plaintiff, and the defend- 
ants appealed. 

J. H. Bryan, for the defendant. 

No counsel appeared for the plaintiff in this Court. 








Danret, Judge. Justices’ executions bind personal pro- 
perty only from the levy. 1 Rev. Stat. ch. 45, sec. 16. 
Mortgages and deeds in trust are good against creditors and 
purchasers only from the date of the registration. 1 Rev. 
Stat. ch. 37, sec. 24. In this case, the registration of the 
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deed from Stephens, under which the plaintiff claims, and Dro. 1938. 


the constable’s levy under the justice’s execution against the errs 


said Stephens, under which the defendant claims, were made 
on the same day, to wit, the 1 :th of October, 1837. ‘The deed 
in trust had been proved, and was delivered to the register 
at 7 o'clock, P. M. on that day, and he immediately com- 
menced registering it, and continued until the same was com- 
pleted. The endorsation on it simply is “enrolled in the 
register’s office the 11th of October, 1837.” The defend- 
ant’s judgments were obtained at 9 o'clock P. M. the same 
day —executions were immediately issued, and the constable 
levied, on the same day, on the property contained in the 
plaintiff’s'deed in trust. The Judge said that the law does 
not regard the fractions of a day unless time be material, 
but that it will take notice of a prior and a posterior when 
it is necessary for the ends of justice. This opinion was 
correct. It is a maxim, that in Jaw there is no fraction of a 
day. Co. Lit. 135—136,_9 East’s Rep. 154. 11 East’s 
Rep. 496. 4Term. Rep. 660. Yet that doctrine no longer 
prevails when it becomes essential for the purposes of jus- 
tice to ascertain the exact hour or minute. 9 East’s Rep. 
154. 3 Coke Rep. 36. 3 Bur. Rep. 1434. 2 Bur. & Ald. 
586. 3 Chitty’s Prac. 113. The legislature directs (1 Rev. 
Stat. ch. 37, sec, 26) that the register shall endorse on each 
deed of trust or mortgage, the day on which it is delivered 
to him for registration, and such endorsement shall be enter- 
ed on the register’s books and form a part of the Tegistra- 
tion ; and he shall immediately thereafter register such deeds 
in the order of time they are delivered to him. The direc- 
tion contained in this section of the act, was intended to pre- 
serve the best evidence of the fact of priority in delivery 
and registration of deeds of trust and mortgages. The reg- 
ister is subject to an action and an indictment if he omit 
this duty. Certainly it is not essential to the validity of a 
registration, that the day of delivery to the register should 
be endorsed on the deed and registered with it in the books 
of the office. If this duty ig: not, performed by the register, 
it may be questionable whether the registration can refer back 
to an antecedent day by means of parol evidence of that 
fact. But there is no claim on the part of the plaintiff here 
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Dec. 1938. to carry back the registration beyond the day whereon it 
~ Merrs Was registered and certified to have been registered. Our 
legistature has not been as particular as the British parlia- 
Wit ox, ment have been in framing some of their registry acts. It 
’ has not direeted the register to note the hour of the day 
when deeds shall have been delivered into his office. In 
M’Kennon v. M’Lean (Ante, 2 vol. p. 79), this Court held 
that “registration in itself is but one thing, necessarily in- 
deed made up of successive operations, consuming more than 
_ an instant of time; and as the registration cannot be said 
= onof a Hot to exist at any instant after it was begun, the intermedi- 
deed in ate lapse of time is not regarded, and the whole relates to the 
trust is 
deemed to first moment, so as to make the act operative therefrom. 
ay A ~ From the beginning the whole is one continuing act, and 
nee therefore in legal contemplation, it is done from the com- 
register mencement.” The registry of the plaintiff’s deed in trust, 
ces i =~ was commenced, if not finished, before the defendant’s levy. 
We are therefore of the opinion that the law was properly 
ex ony by the Superior Court, and the jadgment must be 
é 


Per Curtam. | Judgment affirmed. 


n 
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JOHN GRIFFIS v. WILLIS SELLARS. 


In an actién for a malicious prosecution, a verdict and judgment of conviction 
in a Court of competent jurisdiction, although the party convicted was after- 
wards acquitted upon an appeal to a superior tribunal, is conclusive evidence 
of probable cause, and precludes the plaintiff in the action for the malicious 
prosecution from showing the contrary. 


Turs was an action of Trespass ON THe case for a 
malicious prosecution. Plea—not guilty. 

It appeared upon the trial at Orange on the last circuit, 
before his Honor Judge Pearson, that the defendant had 
instituted a prosecution in the County Court against the 
plaintiff, and his brother and mother, for mismarking the 
defendant’s hogs, and that'the plaintiff and. his brother had 
been convicted in the County Court, but upon an appeal had 
been acquitted of the charge in the Superior Court. The 
plaintiff then offered to prove that the conviction in the 
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County Court was founded upon the testimony of the defend- Dec. 1838. 


ant and one other witness only ; that the defendant and the 
other witness who was in his employment and under his 
influence had given false testimony on the trial; that before 
the charge was preferred they had express knowledge of 
the plaintiff’s innocence, and that the defendant was ac- 
tuated in the institution and prosecution of the indictment by 
the most express malice. To this evidence the defendant 
objected, and insisted that the verdict of guilty in the County 
Court, although it was appealed from, and the defendant 
acquitted in the Superior Court, was conclusive proof of 
probable cause and could not be contradicted by any 
species of evidence. His Honor being of this opinion 
refused to admit the evidence, and the plaintiff submitted to 
a judgment of nonsuit and appealed. 

W. A. Graham and W. H. Haywood, for the plaintiff. 

No counsel appeared for the defendant in this Court. 


Rorrix, Chief Justice. This case differs from that 
which was before the Court a year ago between the plain- 
tiff's brother and the same defendant, (Ante 2, vol. 492,) 
only in showing more explicitly the innocence of the plain- 
tiff, and the malignant motive of the defendant. But the 
same principle governs both, notwithstanding that difference 
in the detail of the circumstances. The principle is, that 
probable cause is judicially ascertained by the verdict of the 
jury and judgment of the Court thereon, although upon an 
appeal, a contrary verdict and judgment be given in a high- 
er Court. Our opinion being, that probable cause is judi- 
cially established by those means, it follows that no evidence 
is competent to disprove it. 

It is insisted that the present case is a strong example of 
the hardship of the rule, and calls for some relaxation of it 
at the least, since the conviction was grossly unjust, within 
the knowledge of the prosecutor, and obtained by perjury, 
It is doubtless a grievous thing that a person should be con- 
cluded as to any of his rights by a judgment founded in er- 
ror, and especially, if procured by perjury or subornation 
of perjury. But that is the consequence of every judgment, 
although it may have been thus procured ; and the conclu- 
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Dec. 1833. siveness of a judicial sentence is not more oppressive in its 
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ris application to a case of this sort than to any other, in which 
the party to be affected may be able satisfactorily to explain 
or contradict the former proofs against‘iim. Every party is 
supposed to bring to the trial all such proof as he may have, 
that is material to the support of the issue on his part; and 
every Court in cases within its jurisdiction, must be deemed 
competent duly to weigh the facts and circumstances thus in 
evidence, and the credit of the witnesses deposing to them. 
Hence another Court before which the matter is brought 
collaterally, must receive that sentence as proving its own 
verity, and cannot look beyond it to the evidence on which 
it was founded. If the prsent plaintiff were at liberty to 
aver that the witnesses who testified against him in the 
county Court were perjured, or that the Court was mistaken 
in the conclusion drawn from their testimony, and to sup- 
port those averments by evidence ; for the same reason, the 
present defendant ought to be permitted, in his turn, in an 
action to be brought by him, to sustain by fuller proof the 
evidence first given by him on the prosecution, and to show 
that the evidence now offered by the plaintiff is itself false 
and perjured, The result would be the interminable pros- 
ecution of the same litigation between the parties, alternate- 
ly changing sides. If upon the appeal the prosecutor had 
been again successful in obtaining a conviction, the plaintiff 
could not support this action upon the proof here offered or 
any other; because his guilt would be conclusively estab- 
lished by the judgment, however corrupt were the means of 
procuring it. So in the present state of the case, another 
ingredient of the action, namely,the want of probable cause 
which is as essential to the plaintiff's action as is his inno- 
cence, is completely negatived, because the proof that sat- 
isfied the jury and Court then trying the plaintiff that he 
was guilty, must, upon the ground already adverted to, be 
deemed by another Court to establish that there was then 
probable cause. " The judgment in the county Court justi- 
fies the institution of the prosecution in that Court. 


Per Curtim. Judgment affirmed. 
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HANNAH and SUSANNA CARR, by their Guardian, v. SARAH 
CARR. 


A widow has not the right:to make turpentine upon land assigned to her in 
dower, which in the life-time of her husband had not been used for that pur- 
pose. But she may rightfully use,in the ordinary mode of making turpentine, 
trees that have been boxed or tended for turpentine in his life-time ; and she 
may box new trees as those already boxed become unfit for use, so as not to 
enlarge the crop beyond the extent wifich it had when the dower was 


assigned. 


Tas was an action of TRESPASS ON THE CASE, in the 
nature of an action of waste, brought by the plaintiffs 
against the defendant for waste alleged to have been com- 
mitted by her upon the land assigned to her as dower. 
Upon the trial at Greene, on the Fall circuit of 1837, before 
his Honor Judge Dick, it was admitted that the cleared 
land assigned te the defendant for dower, was sufficient for 
her support. The alleged waste consisted in boxing and 
tending turpentine trees, growing on the woodland portion 
of the dower. The court charged the jury that this was 
waste, and that the plaintiffs were entitled to recover. A 
verdict was accordingly rendered for the plaintiffs and the 
defendant appealed. 

J. H. Bryan, for the defendant. 

Devereuz, for the plaintiffs. 


Gaston, Judge. It has been the aim of the courts of 
this state, in the decision of controversies between the heir 
and the widow on the subject of waste, to accommodate 
the principles of the common law to the condition of our 
country. So far as respects the clearing of new ground for 
cultivation, and the getting of staves and shingles on wild 
lands, this object has perhaps been accomplished with suffi- 
cient precision. As yet, however, there have been few or no 
adjudications in relation to the legitimate use by the tenant 
in dower of lands of another description, which furnish no 
inconsiderable part of the products of industry in the east- 
ern section of the state. Turpentine trees are there “ten- 
ded” as a regular crop, yielding an annual profit, but ulti- 
mately destructive of the trees themselves. Jt is our duty, 
by analogy to the adjudged cases, to ascertain the rights of 
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Dac. 1838. the tenant in the use of these trees upon land assigned to 





Carr 
v. 
Cara. 


, her indower. Upon the most mature consideration we are 
of opinion, Ist, That the widow has not the right to make 
turpentine upon land which in the life-time of her hus- 
band, had not been used for that purpose. 2dly, That she 
may rightfully use, in the ordinary mode of making turpen- 
tine, trees that have been boxed or tended for turpentine in 
his life-time. 3dly, That ‘she may box new trees as those 
already boxed become unfit for use, so as not to enlarge the 
crop beyond the extent which it had when the dower was 
assigned. 

As the instruction given on the trial is understood to for. 
bid the widow to box or tend trees for turpentine under any 
circumstances, the judgment is reversed and a new trial 
awarded. 


Per Curiam. Judgment reversed. 


JOHN COX v. HENRY HOFFMAN. 


A feme covert may become an agent for her husband, and such an appointment 
as agent may be inferred from his acts and conduct respecting her. When 
the agency is to be inferred from his conduct, that conduct furniehes the 
only evidence of its extent as well as of its existence, and in solving ail ques- 
tions on this subject between the principal and third persons, the general rule 
is that the extent of the agent’s authority is to be measured by the extent of 
his usual employment. 

The husband is responsible for any injury done to the property of another per- 
son by the negligence, carelessness, or unskilfulness of his wife in her per- 

, formance of his business, the wife, in this respect, being considered as his 
servant. 


Trover for a mule, tried at Chowan on the last circuit 
before his Honor Judge Bamey. 

On behalf of the plaintiff, it was proved that the mule 
was borrowed from the plaintiff’s overseer by the wife of 
the defendant ; that the mule was the property of the plain- 
tiff, and was so injured while in the service of the defendant 
as to be rendered of no value, and shortly afterwards died. 
It was also in proof for the plaintiff that the defendant's 
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wife had borrowed from a former overseer of the plaintiff, Dee. 1838. 
horses belonging to the plaintiff, and that the defendant had ¢ Cox 
repeatedly expressed his thanks to the overseer for his kind- ,, 


ness in making suc loans. It also appeared that the de- 
fendant’s wife had been in the habit of borrowing from an- 
other neighbor with the approbation of her husband ; but that 
after the borrowing of the plaintiff’s mule when the defend- 
ant who was absent from home af the time was informed of 
the injury done, he told his wife that “he was sorry; and that 
she had done wrong.” . 

His Honor instructed the jury that if they believed the 
mule went into the possession of the defendant’s wife, and 
that she acquired that possession by the directions of her 
husband, and that she had his approbation for that particu- 
lar borrowing eitheir express or implied ; and that the mule 
was thereby lost to the plaintiff, the plaintiff was entitled to 
recover. The jury returned a verdict for the plaintiff, and 
the defendant appealed. _.. 

Heath, for the defendant. 

Iredell, for the plaintiff. 


Dantet, Judge. There can be no exception to the 
charge of the Judge. A feme covert may become an agent 
even for her husband. Co. Litt. 52a. Prestwick v. Mar- 
shall. 7 Bingh. 575, _1 Esp. Rep. 142. 2 Esp. Rep. 
511. Such appointment as agent, may be inferred from the 

Fs oabsage conduct of the supposed principal respecting her. 
n the agency is to be inferred from the conduct of the 
principal, that conduct furnishes the only evidence of its* 
extent, as well as of its existence ; and in solving al] questions 
on this subject, the general rule is, that the extent of the 
agent’s authority is (as between his principal and third per- 
sons) to be measured by the extent of the usual employment 
of that person. Pickering v. Busk, 15 East 38. Whit- 
head v. Tucket, 15 East 400. Townsend v. Ingles. Holt 
278. 3 Esp. 60. 4 Camp. 88. 2 Stark. Rep. 368. Smith's 
Mer. Law, 57. / Secondly, the defendant was liable for the 
injury doné to the property of the plaintiff by the negli- 
gence, carelessness or unskilfulness of his servants in their 
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Dac. 1838. performance of his business. The wife in the eye of the 


Cox 
v. 
Horrman. 


law is his servant ; and the husband would be equally liable 
to third persons for her negligent and careless acts in duing 
his business, as he would be for the actgjof any other of his 
servants. The judgment must be affirmed. 


Per Curiam. Judgment affirmed. 


o 
ABRAHAM CARTER v. EDMUND SAMS. 


If a cause be, by a rule of court, referred to certain arbitrators or a majority of 
them, an award made by a majority of the referees named, will not be vitia- 
ted by other persons not named in the rule of reference, joining in and signing 
the award. 

The court will always intend every thing in favor of an award, and will give 
such a construction to it that it may be supported if possible. Therefore 
where thé arbitrators to whom a cause was referred, returned an award stating 
that ‘we agree that KE. S. (the defendant) pay all cost and assess the plain- 
tiff’s damage to one hundred dollars,” it will be intended that the defendant 
is awarded to pay the one hundred dollars as well as the cost to the plaintiff. 

An award is sufficiently certain, that is certain to a common intent; and the 
court will not intend an award to be uncertain, but the uncertainty must 
appear on the face of the award, or by averment. Hence, an award made 
under a rule of reference in a cause stating that the arbitrators “ agree that 
E. S. pay all cost and assess the plaintiff's damage to one hundred dollars” 
is sufficiently certain, as it means that the defendant is awarded to pay to the 
plaintiff one hundred dollars, and also his cost expended in*the cause 


referred. or 


Tuts was an action of TRESPASS ON THE CASE ke riali- 
cious prosecution. Plea—the general issue. At the Spring 
Term, 1838, of Buncombe Superior Court, by afi agreement 
‘of the parties, the following order of reference Was made, 
to wit: “Ordered by court, that this case be referred to 
Levi Baily, David Edwards, Lewis Bryant, Leonard West, 
and the two William Pecks, and their award or a majority 
of them to be a rule of court.” At the succeeding term 
of the court an award was returned in the following words, 
namely—* A. Carter v. Edmund Sams. We, the under- 
signed, as referees, met according to appointment, and after 
examination do say, after two that were chosen, refused, and 
Sams and Carter agreed and chose two others, and agree 
that Edmund Sams pay all cost and assess plaintiff’s dam- 
age to one hundred dollars; done by us this 2d of June, 

















OF NORTH CAROLINA. 





ing exceptions to the award —* Ist, That the award was 
not. according to mission—it was made only by part 
of the referees acting with other persons. 2d, That*the 
award did not set out what was to be done by the parties. 
It did not award that the defendant should pay to the plain- 
tiff any amount except costs ; ‘the defendant objected to 
judgment going against him for the one hundred dollars. 
3d, That the award or paper calléd an award was unmean- 
_ ing and uncertain.” His Honor Judge Dicx overruled the 
exceptions, and granted a judgment according to the award, 
from which the defendant appealed. 
No counsel appeared for either party in this court. 





Dantet, Judge. This was an action of trespass on the 
case, plea, general issue. Under a rule of court the differ- 
ences in the cause were referred to six arbitrators and their 
award, or the award of a majority was to be the judgment 
of the tourt, In the vacation, the. plaintiff and the defend- 
ant agreed to substitute two other arbitrators in the place of 
two of those named in the rule of reference. The award 
was made and signed by four of the original arbitrators, 
and also by the two appointed by the parties in the vacation. 
The plaintiff, under the rule of court, moved for judgment. 
The defendant filed several exceptions to the award. First, 
because it was made by part of the arbitrators acting with 
other persons. This exception was overruled by the court, 
and we think it was correctly overruled. In Saulsby v. 
Hodgson, 3 Burr. Rep. 1474, the arbitrators were to 
choose an umpire, in case they themselves could not agree 
in a limited time. They did not agree within the limited 
time, but chose an umpire. The umpire accordingly made 
an award and they joined in it. The court were clear that 
this was the umpirage of the umpire alone. He was at 

"liberty to take what advice or opinion or assessors he 
pleased. In Beck v. Sargant, 4 Taunt. Rep. 233, the court 
held the same doctrine. Mansrireup, Ch. Justice, said it 
was no more than if mere strangers had joined, in the 
award, which could not vitiate. Heatu,J. It has been 
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1838,” and it was signed by four of the referees named Dro, 1838. 
above, and by two others. The defendant filed the follow- C,uree 
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Dec. 1838. decided in very old cases, that the circumstance of another 
Canes joining with the arbitrator in making anaward does not 


Some, 





vitiate. The same opinion is given in Bates'y. Cooke, 17 E. 
C. L. Rep. 231. Second exception ; qe arbitrators do not 
award that the defendant pay the plaintiff any 

except the cost. Answer; the arbitrators, afier aking 
the award by the title of the suit, proceed and say that “we. 
agree that Edmond Samé'pay all cost and assess plaintiff’s 
damage to one hundred dollars; done by us, this 2d day of 
June, 1838.” When the®arbitrators assessed "the plaintiff’s 
damage to one hundred dollars, ‘they certainly intended that 
the defendant should pay it. The court will always intend _ 
every thing to support awards, and give a construction to 


an award, that it may be supported if possible ; Watson on _ - 


Awards, 102.—Third exception; ‘the award is unmeaning 
and uncertain, Answer; the certainty now regatded in 
awards, is certainty to a common intent ; and the court will 
not intend an award to be uncertain; but the i 

must expressly appear on the face of the award, or by aver- 


ment. Watson on Awards, 120. Toa como it we | 


think this award on its face is certain; and there aver- 
ment in the pleadings pointing to an uncertainty! means 
that the defendant is awarded to pay to the plaintiff one 
hundred dollars and also his cost expended in the: cause 
referred. The judgment must be affirmed. 5 EY 


Per Curiam. | Judgment simed. 





